United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


APPEAL LPE0M THE UNITED-STATES DISTRIOT couR?- 
teas THE DISTRIOP OF at ent 


“United Stetes Court 0 of Appeals” 


Ee a for the Dist a Cosi oLicait, 


ry ~ es 7a 


QUESTIONS PRESENTED 


(1) Whether a letter from the National Bank of 
Hungary, dated August 25, 1931, constituted, as the 
district court held, a contractual undertaking by the 
bank to reimburse appellees’ predecessor for advances 
made by their predecessor in connection with the dis- 
counting of certain bills or drafts, or, instead, whether 
such letter was a mere revocable governmental license. 

(2) Whether, assuming that the letter of August 25, 
1931, amounted to a contractual undertaking which 
was later breached, the plaintiffs’ claim is allowable 


under Section 208(a) of the International Claims 
Settlement Act, 22 U.S.C. 1631g(a), which prohibits 
allowance of debt claims asserted against an agency 
of the Hungarian Government. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The New York Trust Company (now the Chemical 
Bank New York Trust Company), on behalf of it- 
self and as syndicate manager and authorized agent 
for several other banks in the United States, filed a 
notice of debt claim with the Attorney General of the 
United States* on March 7, 1957, to obtain the pay- 


1By Executive Order No. 10644 of November 7, 1955, the 
Attorney General was designated and empowered by the Presi- 
dent as the officer in whom property shall vest under Section 
202(2) of Title II of the International Claims Settlement Act 
of 1949, as amended, 69 Stat. 562, 22 U.S.C. 1631a, and to per- 
form the functions conferred by the gaid Title II of the Inter- 
national Claims Settlement Act of 1949 upon the President or 
any designee of the President. 
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ment of $684,142.98, plus interest thereon from Oc- 
tober 15, 1941, from the vested assets of the National 
Bank of Hungary (J.A. 68). The Manufacturers 
Trust Company filed a notice of debt claim with 
the Attorney General to obtain the payment of $159,- 
883.04, plus interest thereon from October 15, 1941, 
from the vested assets of the National Bank of Hun- 
gary (J.A. 78). Both claims were filed under Sec- 
tion 208 of the International Claims Settlement Act 
of 1949, as amended, 69 Stat. 562, 22 U.S.C. 163l1g. 

Certain property of the National Bank of Hungary 
was vested by the Attorney General on May 28, 1956, 
by Vesting Orders Nos. SA-47 to SA-52, inclusive, 
SA-81, and SA-134, all issued pursuant to the au- 
thority contained in Section 202 of the International 
Claims Settlement Act of 1949, as amended, 22 U.S.C. 
163la, et seg. (J.A. 53-67). The net amount in the 
vested account of the National Bank of Hungary 
available for the payment of debt claims is the sum 
of $168,158.07 (J.A. 157). 

On April 27, 1960, pursuant to Section 502.25(i) 
of the Rules of Procedure for Claims of the Office 
of Alien Property, 8 CFR 502.25(i), the claimants 
were notified by registered mail that after the expira- 
tion of thirty days, application would be made to the 
Director of the Office of Alien Property (herein- 
after referred to as Director) for an order dismiss- 
ing the claims on the ground that there is no debt 
due and owing the claimants by the National Bank 
of Hungary. The claimants were further advised 
that they might, within the aforesaid thirty-day pe- 
riod, file objections, if any, to the proposed dismissal, 
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together with evidence or other material not there- 
tofore submitted in support of their objections (J.A. 
90-93). The claimants filed timely statements of ob- 
jections (J.A. 95). Thereafter, on December 22, 1960, 
the Director, with the approval of the Attorney Gen- 
eral, entered orders dismissing and disallowing each 
of the claims herein for the stated reason that there 
is no debt due and owing to either of the claimants 
by the National Bank of Hungary (J.A. 152, 154). 
On December 29, 1960, each of the claimants was 
served with a copy of the final schedule issued under 
Section 208(f) of the International Claims Settle- 
ment Act of 1949, as amended, 22 U.S.C. 1631g¢(f), 
together with a notice pursuant to said section that 
any claimant considering himself aggrieved by the 
final schedule may, within sixty days of the date of 
mailing of the final schedule, file in the District Court 
for the District of Columbia a complaint for review 
thereof (J.A. 155-158). 

On February 23, 1961, the claimants herein, as ¢o- 
plaintiffs, filed a complaint for review of such final 
schedule, naming the Attorney General as defendant. 
The jurisdiction of the District Court was invoked 
under Section 208(f) of the International Claims Set- 
tlement Act of 1949, as amended, 22 U.S.C. 1631¢g(f) 
(J.A. 3). On eross-motions for summary judgment 
the District Court reached the conclusion that a con- 
tract existed between the National Bank of Hungary 
and the plaintiffs’ predecessors and assignors which 
the National Bank of Hungary breached and, conse- 
quently, the claims of the plaintiffs against the fund 
of the National Bank of Hungary are valid. The 
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plaintiffs’ motion for summary judgment was granted, 
and the defendant’s motion for summary judgment 
was denied (J.A. 161-169). The Court entered its 
order thereon on December 6, 1961, reversing and mod- 
ifying the final schedule of the Office of Alien Prop- 
erty to the extent that such schedule shall allow the 
debt claims of the Chemical Bank New York Trust 
Company for $684,142.98 and of the Manufacturers 
Trust Company for $159,883.04 against the insolvent 
estate of the National Bank of Hungary. The Attor- 
ney General, through the Director, was directed to pay 
out of the $168,158.07 available in the account of the 
National Bank of Hungary the sum of $136,305.72 to 
the Chemical Bank New York Trust Company and the 
‘sum of $31,852.35 to the Manufacturers Trust Com- 
pany (J.A. 169-170). 

The Attorney General of the United States noticed 
his appeal from the judgment of the District Court 
on January 22, 1962 (J.A. 171). 

The jurisdiction of this Court is invoked under the 
Act of June 25, 1948, 62 Stat. 928, 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


The claims of the New York Trust Company’ and 
the Manufacturers Trust Company in the respective 
sums of $684,142.98 and $159,883.04 are based on un- 
paid balances on loans made under an agreement of 
December 19, 1928 (hereinafter called the Hungarian 
Export Agreement) with eight Hungarian banks (not 
including the National Bank of Hungary) in con- 

2'The Chemical Bank New York Trust Company will be re- 


ferred to in this brief, for convenience, as the New York Trust 
Company. 


5 


nection with the exportation of goods from Hungary 
(J.A. 16-20). 

The Hungarian Export Agreement provided for 
a self-liquidating, revolving $5,000,000 export credit 
to enable Hungarian exporters to obtain payment in 
dollars for products exported from Hungary. The 
New York Trust Company agreed to accept or cause 
to accept for itself and its nominees or participants 
dollar drafts not to exceed $5,000,000 to mature not 
later than three months from the respective dates of 
acceptance (J.A. 16). The eight Hungarian banks 
(not including the National Bank of Hungary) guar- 
anteed the due payment at maturity of any and all 
drafts drawn by their customers which shall have been 
aecepted by New York Trust Company or its nominees 
(J.A. 17). 

By concurrent agreement with the eight Hungarian 
banks (not including the National Bank of Hungary) 
dated December 19, 1928, the Royal Hungarian Minis- 
ter of Economics, on bebalf of the Royal Hungarian 
Government, agreed that the Hungarian firms taking 
the credits would remit to the credit of the special 
account of the Hungarian banks with the New York 
Trust Company amounts sufficient for the payment of 
their obligations on the basis of bills accepted and dis- 
counted by the New York Trust Company or its nomi- 
nees, and that should such firms fail to do so, the 
Minister undertook to remit the necessary amounts 
(J.A. 20-26). 

The Hungarian Export Agreement was extended on 
September 16, 1930 to January 15, 1933 (J.A. 27-28). 
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The Royal Hungarian Government concurrently ex- 
tended its own agreement with the Hungarian banks 
(not including the National Bank of Hungary) to 
continue its guarantee of payment to January 15, 
1933 (J.A. 29-31). 

The provisions of the Hungarian Export Agree- 
ment were duly carried out without significant inci- 
dent until early August 1931. At that time the Hun- 
garian Government decreed its moratorium laws 
which provided that payments outside of Hungary 
required permission of the National Bank of Hun- 
gary, a bank partly owned by the Hungarian Govern- 
ment and designated by it as its national administra- 
tor of foreign exchange under said decrees (J.A. 96). 
On August 14, 1931, counsel for the Hungarian Com- 
mercial Bank of Pest, the syndicate manager for the 
eight Hungarian banks that guaranteed the Hungar- 
jan export credit, addressed a letter to the National 
Bank of Hungary requesting a written statement from 
the National Bank of Hungary and from the Minister 
of Finance to the effect that export credits can only 
be used on the basis of eligible self-liquidating bills 
and that there is nothing in Hungarian law which 
would prevent the continuance of the business con- 
ducted by users of the credit or which would require 
the character of the bills to cease (J.A. 32-33). On 
August 21, 1931, the Hungarian Minister of Public 
Economy, in a letter to the National Bank of Hun- 
gary, after pointing out that the treasury had guar- 
anteed the obligations of a Hungarian banking group 
to the New York Trust Company under its Hungarian 
Export Agreement with New York Trust Company, 
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directed the National Bank of Hungary to keep on a 
separate account those foreign means of payment as 
are delivered to the National Bank of Hungary by 
exporters enjoying the export credits under the Hun- 
garian Export Agreement in such fashion that those 
foreign means of payment shall be turned primarily 
to the redemption of the bills accepted and discounted 
by the New York Trust Company (J.A. 34-35). 

Accordingly, on August 25, 1931, the National Bank 
of Hungary wrote to the Hungarian Commercial 
Bank of Pest and referred to the letter of its counsel 
of August 14 and to the letter of the Hungarian 
Minister of Public Economy dated August 21 and 
gave its consent that the counter value in foreign 
exchange of bills discounted within the $5,000,000 
export credit granted by the New York Trust Com- 
pany may be claimed by the exporters from the 
National Bank of Hungary at the time of falling 
due of these bills. The letter also required that 
these exporters deliver to the National Bank of Hun- 
gary the foreign means of payment encashed by 
them, the amounts so delivered by the exporters to 
be kept on a separate account and to be used in the 
first instance for the payment of bills discounted 
by the New York Trust Company, providing each 
claim first be certified by the competent officials in 
the Royal Hungarian Ministry of Commerce which 
took over the functions of the Royal Hungarian 
Minister of Public Economy (J.A. 35-36). 

The arrangement set forth in the letter of the 
National Bank of Hungary dated August 25, 1931, 
continued until January 15, 1932. Shortly before 
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January 15, 1932, a declaration under the Hungarian 
moratorium prohibiting payment in foreign curren- 
cies and the written advice by the Hungarian Min- 
ister of Finance that commitment commission would 
not be paid on January 15, 1932, prompted the New 
York Trust Company on January 15, 1932, to address 
separate cables of protest to the Hungarian Com- 
mercial Bank of Pest and to the Hungarian Minister 
of Finance. These cablegrams contained formal noti- 
fication from the New York Trust Company to the 
respective addresses that the Hungarian Export 
Agreement of December 19, 1928, as extended, and 
the Royal Hungarian Government’s guarantee of 
same, are in default by reason of failure to pay com- 
mitment commission and that the obligations of the 
New York Trust Company are terminated (J.A. 36). 

On January 20, 1932, the National Bank of Hun- 
gary addressed a letter to the Hungarian Commercial 
Bank of Pest advising it that the National Bank of 
Hungary was unable to place at the disposal of the 
Hungarian Commercial Bank of Pest the foreign 
currencies required for the repayment of credits 
granted under the Hungarian Export Agreement be- 
cause this would offend the principle of equal treat- 
ment of foreign creditors. For the further reason 
that economic conditions had changed, the National 
Bank of Hungary further stated that it was com- 
pelled to consider null and void its letter of August 
25, 1931, wherein it consented to handle in a special 
deposit account foreign currencies delivered by ex- 
porters and apply it to maturing drafts. It further 
suggested, inasmuch as the New York Trust Com- 
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pany had given notice of default, in. respect of the. 
credit, that negotiations. be entered: into between. the 
ereditors and the Royal Hungarian, Minister of Fi- 
nance. (J.A. 37-38). 

Following the foregoing letter from the National 
Bank of Hungary to the Hungarian Commercial 
Bank of Pest dated January 20, 1932, the New York 
Trust Company and the. National Bank of Hungary 
exchanged correspondence (J.A. 38-47) wherein the 
New York Trust Company protested the action of 
the National Bank of Hungary in nullifying its letter 
of August 25, 1931, and in which the National: Bank 
of Hungary justified its actions as being within the 
scope of: its functions and duties as the administrator 
of foreign exchange under the laws of Hungary. The 
New York Trust Company, although disagreeing with 
the position taken by the National Bank of Hungary, 
acknowledged its status as national administrator for 
foreign exchange for Hungary (J.-A. 46). 

On September 9, 1933, an agreement was entered 
into- between the eight Hungarian banks who were 
parties to the Hungarian Export Agreement of De- 
cember 19, 1928, the Royal Hungarian Government, 
and the New York Trust Company as syndicate man- 
ager for itself and other American. banks wherein the 
amounts due- and owing on the export credit to New 
York Trust Company were placed. under the Hun- 
garian Standstill Agreement of March. 8, 1933. (J.A. 
47-53). This agreement acknowledged the uncondi- 
tional guarantee of the Hungarian Government to the 
eight Hungarian banks of the payment of drafts 
drawn under the Hungarian Export Agreement. The 
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standstill agreement contained the further provision 
in paragraph SEvEN (J.A. 51-52): 


Seven: It is agreed by the parties that the 
consent to the adherence by the Trust Company 
to the Standstill Agreement and such adherence 
and the adherence to the Standstill Agreement 
by the Banks, all as herein provided, shall 
relate solely to the Export Credit and shall 
not be deemed to constitute any representation, 
commitment or waiver with respect to any other 
existing credits or claims between the Trust 
Company or its participants and any one or 
more of the Banks or the Government includ- 
ing any claims which the Trust Company or its 
participants may have under or arising out of 
the delivery of foreign exchange to the National 
Bank of Hungary and the latter’s letter to the 
Hungarian Commercial Bank of Pest, dated 
August 25, 1931, in respect thereof, and the 
Trust Company, fully reserves all rights on 
its part and on the part of its participants 
with respect to all such other credits and claims, 
nothing in this Agreement being deemed to 
prejudice the position of the Trust Company 
or its participants thereunder, but nothing here- 
in contained shall be deemed to constitute an 
admission by the Government of any claim 
based on any action or measure taken by the 
National Bank of Hungary in its capacity as 
Central authority of foreign exchange admin- 
istration or a waiver by the Government of any 
rights or defenses it may have in respect of 
such alleged claim. 


* * * * ~ 


When the standstill agreement was made on Sep- 
tember 9, 1933, the amount due and owing under the 
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Hungarian Export Agreement to the New York Trust 
Company and its participating banks (including Man- 
ufacturers Trust Company) was $3,316,888.52, plus 
interest (J.A. 48). Operations under the standstill 
agreement reduced this indebtedness to $844,026.02 
at the time the claims were filed, of which amount 
$684,142.98 was due to the New York Trust Com- 
pany and to the other banks on whose behalf the claim 
was filed (J.A. 69), and the sum of $159,883.04 was 
owing to the Manufacturers Trust Company (J.-A. 
80). 


sv 1 Py i saPemeeey es] 


The pertinent provisions of Section 208 (a), (ce), 
(£), and (i) and Sections 302 and 303 of the Inter- 
national Claims Settlement Act of 1949 are set forth 
in the appendix to this brief, infra, pp. 28-32. 


STATEMENT OF POINTS 


(1) The District Court erred in holding that by its 
letter of August 25, 1931, the National Bank of Hun- 
gary entered into a contractual undertaking with the 
New York Trust Company. Rather, the letter con- 
stituted a mere governmental license or privilege, 
revocable at will by the National Bank of Hungary in 
its capacity as national administrator for foreign 
exchange. 

(2) Even assuming that the letter of August 25, 
1931, rose to the dignity of a binding contractual obli- 
gation on the part of the National Bank of Hungary 
as national administrator of foreign exchange, as held 
by the District Court, still the Court erred in allow- 
ing the plaintiffs’ claim, for Section 208(a) of the 


12 


International Claims Settlement, Act, 22: US.E. 
 -1631g(a), infra, p. 28, prohibits allowance: of debt 
claims asserted, against, an, agency. of the Hungarian, 
Government. 

SUMMARY OF ARGUMENT 


I 


It is clear beyond doubt that the National Bank 
of Hungary, with respect to the transactions here 
involved, was acting as an agency of the Hugarian 
Government—as national administrator of foreign 
exchange. This fact has been. recognized by the ap- 
pellees on several occasions. Also, it is basic that 
where a governmental agency merely permits some- 
thing to be done, and later revokes the permission, the 
agency has not preached: a contractual obligation to 
those who may have benefited from the original per- 
mission. The initial permission. is merely a license 
or. privilege, revocable at will by the government. In 
the instant case, the August 25, 1931, letter from the 
National Bank of Hungary amounted to. just a gov- 
ernmental license—a license permitting for the time 
being the flow of foreign currencies in order that 
an arrangement between private parties could con- 
tinue. This is clear from the language of the letter, 
the surrounding circumstances, and established prin- 
ciples of construction. ‘Thus, since the letter of 
August 25, 1931, was a mere governmental license, 
creating no binding contractual obligation, there was 
no debt due from the National Bank of Hungary to 
the New York Trust Company. 
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However, even if the August 25, 1931, letter did 
amount to a binding contractual obligation on the 
part of the National Bank of Hungary, the letter 
cannot furnish a basis for the allowance of the ap- 
pellees’ claims. Section 208(a) of the International 
Claims Settlement Act of 1949, 22 U.S.C. 163lg(a), 
infra, p. 28, provides that no debt claim shall be al- 
lowed if it is asserted against Hungary or any po- 
litical subdivisions, agencies, or instrumentalities 
thereof. It has been undisputed that the contractual 
obligation allegedly incurred was incurred by the Na- 
tional Bank of Hungary in its official capacity as an 
agent and instrumentality of the Government of Hun- 
gary. Thus, the debt claim asserted by appellees falls 
within an express statutory ban on allowable claims. 
Since Section 208(a) of the Act provides a statutory 
limitation on the type of claim for which the Attorney 
General can be sued under the Act, and since the 
appellees’ claim is not allowable under that limita- 
tion, the District Court was clearly in error in grant- 
ing appellees’ motion for summary judgment. 


ARGUMENT 


L The August 25, 1931, letter, upon which appellees base their 
claim, did not create a binding contractual obligation, but 
was a mere revocable governmental license 
The claims filed before the Office of Alien Property 

show clearly on their faces that the debt claims are 

asserted against the National Bank of Hungary as an 
agent and instrumentality of the Hungarian Govern- 
ment (J.A. 78, 84). The complaint for review alleges 
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that the claims arose out of the letter of August 25, 
1931, exempting the payments required to be made 
under the Hungarian Export Agreement from the 
moratorium laws of Hungary and foreign exchange 
regulations thereunder, written by the National Bank 
of Hungary, the agent of the Hungarian Government 
for the administration of foreign exchange, pursuant 
to order from the Hungarian Minister of Public 
Economy (J.A. 6). 

Moreover, the detailed facts of the case demonstrate 
that the National Bank of Hungary was throughout 
acting in the capacity of a governmental agency. The 
record before the Director showed that the original 
eredit extended by the claimants under the Hungarian 
Export Agreement to Hungarian exporters was guar- 
anteed by eight Hungarian panks, not including the 


National Bank of Hungary (J.A. 16-20). In a sepa- 
ate agreement signed the same day as the Hungarian 


ernment, perhaps by reason of its guarantee of pay- 
ments under the Hungarian Export Agreement, 
ordered and directed the National Bank of Hungary, 
of which it was a part owner and whom it had desig- 
nated its national administrator of foreign exchange, 
to accede to the application of the foreign means of 
payment, to the extent they are delivered to the Hun- 
garian National Bank by exporters benefiting from 
the Hungarian Export Agreement, in the first in- 
stance to the redemption of the bills accepted and 
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discounted by the New York Trust Company (J-A. 34- 
35, 97-98). Asa consequence of this order the Na- 
tional Bank of Hungary, as national administrator of 
foreign exchange, wrote its letter of August 25, 1931, 
to the syndicate leader of the eight Hungarian banks, 
consenting “that the counter value in foreign exchange 
of bills discounted. within the frame of the $5,000,000 
export credit granted by New York Trust Company, 
of New York, may be claimed by the exporters from 
the Hungarian National Bank at the time of the fall- 
ing due of these bills.” The letter also stipulated that 
the Hungarian exporters deliver to the National 
Bank of Hungary the foreign means of payment en- 
cashed by them, the amounts so delivered to be kept 
in a separate account and to be used in the first line 
for the payment of the pills discounted by the New 
York Trust Company, in such fashion, however, that 
each claim required certi cation of the competent sec- 
tion of the Royal Hungarian Ministry of Commerce 
(J.A. 35-36). 

In the early part of January 1932 a declaration un- 
der the Hungarian moratorium laws prohibited pay- 
ment in foreign currencies, and the Hungarian 
Minister of Finance advised that commitment commis- 
sion under the Hungarian Export Agreement would 
not be paid beginning January 15, 1932 (J.A. 36). The 
New York Trust Company thereupon protested to the 
Hungarian Commercial Bank of Pest, the syndicate 
manager of the eight Hungarian panks, and to. the 
Minister of Finance that a default had occurred by 
reason thereof (J.A. 36). On January 20, 1932, the 
National Bank of Hungary, in a letter to the Hun- 
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garian Commercial Bank of Pest, stated that it was 
compelled to consider null and void its letter of Au- 
gust 25, 1931 (J.A. 37). 
The exchange of correspondence between the New 
York Trust Company and the National Bank of Hun- 
gary following the invalidation of the exemption 
granted in the letter of August 25, 1931, demon- 
strates even more clearly the capacity of the National 
Bank. The National Bank of Hungary in its letter 
of April 7, 1932, to the New York Trust Company 
stated that its action in rescinding its consent of 
August 25, 1931, was taken under legal regulations 
“governing our functions,’’ and it was not only the 
right of the National Bank of Hungary, but its duty 
as well to formally invalidate the exemption granted 
in August 1931 (J.A. 40-41). In its reply to the 
foregoing letter the New York Trust Company on 
May 13, 1932, disagreeing with the position taken by 
the National Bank of Hungary, nevertheless declared : 
It is our contention that the action of the Royal 
Hungarian Government and the National Bank 
of Hungary in appropriating the foreign ex- 
change produced by means of this credit and 
rightfully applicable to its liquidation consti- 
tuted confiscation, appropriation and diversion 
of funds for the servicing of capital invest- 
ments or for other national purposes. [J.A. 
42-43.] 

The National Bank of Hungary in its letter of June 

14, 1932, to the New York Trust Company empha- 

sized: 
* * * that all measures taken by the Bank al- 
ways moved within the scope of the pertinent 
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Government decrees. and: were therefore of the: 
character of authoritative regulations. Such 
regulations had always to be made in full con- 
sideration. of the actual situation, and particu- 
larly of the country’s, vital interests eonsti- 
tuting, at least indirectly, just as well an 
important interest of the totality of creditors. 
The measures taken in respect of your case on 
August 25, 1931, and January. 20 of this year 
were exactly on such a character. [J.A. 44-45.]; 

There is no. suggestion by the claimants that the in: 
volvement of the National Bank of Hungary into this 
dispute arose out of anything but its issuance of the 
letter of August 25, 1931, to the Hungarian Commer- 
cial Bank of Pest and its revocation on January. 20, 
1932, of its consent contained in. the August. letter 
(J.A. 7-9, 70, 15-76, 84, 98). It is also, conceded that 
the letter of August 25, 1931, was written by the Na- 
tional Bank of Hungary in it capacity as. national, 
administrator of foreign. exchange and. at the, direc- 
tion and order of the Hungarian Government (J.AQ 
96-98). 

It is well settled that where a government body 
merely permits a certain activity, and subsequently: 
revokes such permission, the revocation of the per- 
mission by the governmental agency does not amount 
to a breach of a contractual: obligation. to those who 
may have benefited from the initial grant. The initial, 
permission is just a license or privilege, revocable at 
will by the government. This principle has been, es- 
tablished by a myriad. of Supreme Court decisions 
dealing with the interpretation of governmental action 
similar to.that of the National Bank of Hungary here. 
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See, ¢.g., Wisconsin & Michigan Ry. Co. v. Powers, 191 
U.S. 379; Seton Hall College v. South Orange, 242 
U.S. 100; Cummings v. Deutsche Bank, 300 US. 115; 
Phelps v. Board of Education, 300 U.S. 319; Dodge v. 
Board of Education, 302 US. 74; Maricopa County v. 
Valley Bank, 318 U.S. 357; Keefe v. Clark, 322 US. 
393; F.H.A. v. The Darlington, Inc., 358 US. 84. 
Such a privilege has been termed “‘a declaration of 
legislative policy changeable at will,” Maricopa 
County v. Valley Bank, supra, 318 U.S. at 362. 
While these decisions were concerned with deter- 
mining whether contractual obligations existed, in 
order to decide whether constitutional rights had been 
violated because of the breach of such alleged contrac- 
tual obligations, still the Supreme Court decisions are 
fully applicable to the present situation. The above- 
cited cases directly deal with the problem of con- 
struing governmental action to determine whether 
particular grants constituted mere revocable licenses 
or whether they rose to the dignity of binding con- 
tractual obligations on the part of a governmental 
body. This is the precise problem in the instant case, 
and the rules of construction are thus the same. 
Initially it has been held that there is a presump- 
tion that governmental action is not intended to 
ereate contractual rights but is merely a declaration 
of a policy to be pursued until the government shall 
ordain otherwise. “He who asserts the creation of a 
contract in such a case has the burden of overcoming 
the presumption.” Dodge Vv. Board of Education, 
supra, 302 U.S. at 79. Moreover, if there is any doubt 
as to whether the National Bank of Hungary intended 
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to contractually bind the Hungarian Government by 
the letter of August 25, 1931,° then the letter must be 
construed as giving rise to a revocable license. “Since 
the contract here relied upon is one between a polit- 
ical subdivision of a state and private individuals, 
settled principles of construction require that the 
obligation alleged to have been impaired be clearly and 
unequivocally expressed.”’ Keefe v. Clark, supra, 322 
US. at 396-397. 

In light of these rules of construction, the District 
Court clearly erred in holding that the August 20, 
1931, letter rose to the dignity of a contractual obli- 
gation. In that letter, the National Bank of Hungary 
stated (J.A. 35-36) : 

With reference to the letter of your legal 
counsel, Dr. Victor Bator, dated August 14, 
a.c. and to the letter of Dr. John Bud, late 
Minister of Public Economy, dated August 21, 
a.c. Nr. 90/1931 Min., we beg to inform you 
that we give our consent that the countervalue 
in foreign exchange of bills discounted within 
the frame of the $5,000,000.00 export credit 
granted by the New York Trust Company, of 
New York, may be claimed by the exporters 
from the Hungarian National Bank at the time 
of the falling due of these bills. 

On the other side, we stipulate that these ex- 
porters shall deliver to us the foreign means of 
payment encashed by them. The amounts so 
delivered by the exporters will be kept on a sep- 


2 Of course, since the Bank was acting entirely on behalf of 
the Government, any liability for its action would be govern- 
mental liability and not personal to the Bank. Cf, Wells v. 
Roper, 246 U.S. 335. 
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arate account and will be used in the first line 
for the payment of the bills discounted by the 
New York Trust Company in such a fashion 
that each claim will have to be legitimated by a 
certificate of the competent section of the Royal 
Hungarian Ministry of Commerce taking over 
the agenda of: the Royal Hungarian Ministry of 
Public Economy. [Emphasis supplied. ] 
There is little in this letter supporting the view that 
the Bank intended to bind itself irrevocably. Rather, 
the letter is worded in permissive terms. Part of 
the specific grants is that ‘“‘we give our consent” that 
the foreign exchange ‘‘may be claimed by the ex- 
porters.” And the second paragraph, setting forth 
the procedure whereby the exporters were to deliver 
to. the Bank the foreign means of payment encashed 
by them, was a provision of the moratorium laws 
(J.A. 32, 34, 96). The remaining language, that the 
amounts delivered by the exporters would be kept 
in a separate account for payment of the bills dis- 
counted by the New York Trust Company, is not, 
in the context of the entire letter, necessarily any- 
thing more than the second and complementary part 
of the grant of permission. 

Moreover, the surrounding circumstances confirm 
that the August 25, 1931, letter was just a license. 
The entire arrangement had been one between the 
New York Trust Company and eight private banks; 
not the National Bank of Hungary. However, the 
4931 moratorium laws provided that payments out- 
side of Hungary required the permission of the 
National Bank of Hungary. The August 25, 1931, 
letter constituted that permission and nothing more. 
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It was not the product of a bargain between the New 
York Trust Company and the National Bank, whereby 
direct consideration was given to the Bank. Rather, 
the Bank granted permission because it was requested 
by the Hungarian Minister of Public Economy. Cf., 
Wisconsin & Michigan Ry. Co. v. Powers, supra, 191 
U.S. at 386-387. Moreover, the mere subsequent re- 
liance by a beneficiary of a license upon the original 
grant does not turn it into an irrevocable contract. 
Wisconsin & Michigan Ry. Co. v. Powers, supra. 

A case very similar to the instant one is Egyes Vv. 
Magyar Nemzetic Bank [National Bank of Hungary], 
165 F. 2d 539 (C.A. 2). There, the Second Cireuit 
held that the refusal by the National Bank of Hun- 
gary to pay American bondholders of Hungarian 
Corporations, where the same moratorium laws re- 
quired the corporation to deposit the interest due 
the bondholders with the National Bank of Hungary 
and required the Bank to pay the interest only if 
it could be done without endangering the country’s 
economic life, did not render the Bank eontracturally 
liable to the American bondholders. The Egyes case 
and the instant one are basically the same, and the 
holding of non-liability should follow here. There is 
little difference between governmental action allow- 
ing payment in foreign currency to foreign nationals 
and subsequently disallowing such payment (the 
Egyes case), and governmental action allowing such 
payment, then disallowing it with a particular ex- 
emption, and then revoking the exemption (the in- 
stant case). 
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In sum, the language of the August 25, 1931, letter 
with the surrounding circumstances, and considering 
the settled rules of construction where governmental 
action is involved, did not give rise to a binding con- 
tractual obligation. Instead, it amounted to only a 
governmental permission, such as might be given 
in our country by the Federal Reserve Board or a 
Federal Reserve Bank or some other governmental 
agency concerned with currency restrictions. As 
such, it was revocable at the Government’s will, and 
thus, there was no debt due the New York Trust 
Company from the National Bank of Hungary. 


Il. The appellees’ claims cannot be allowed because of the 
statutory exclusion of claims against an agency of the Hun- 
garian Government 
Even assuming, however, that the August 20, 1931, 

letter did rise to the dignity of a binding contractual 
obligation on the part of the National Bank of Hun- 
gary, as held by the District Court, still that letter 
cannot furnish a basis for the allowance of the ap- 
pellees’ claims. The reason is that Congress has ex- 
pressly decreed that claims of this nature shall not 
be allowed by the Director. 

As previously pointed out, there is no question but 
that the National Bank of Hungary was acting as a 
governmental agency with respect to the transactions 
here involved, and this the appellees have repeatedly 
acknowledged.‘ However, the statute under which 
“For example, in the “Supplement to Item 9” of the Notice 
of Claim filed by the New York Trust Company, it was stated : 


“The liability of the National Bank of Hungary is further and 
distinctly predicated, moreover, (c) upon the fact that it was 
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these claims have been filed, Section 208(a) of the 
International Claims Settlement Act of 1949, 22 U.S.C. 
1631g(a), infra, p. 28, explicitly provides that ‘‘no debt 
claim shall be allowed under this section— (1) if it is 
asserted against Bulgaria, Hungary, or Rumania (in- 
cluding the government or any political subdivisions, 
agencies, or instrumentalities thereof).’’ Thus, the 
statute absolutely prohibits the allowance of these debt 
claims. 

Moreover, the fact that the National Bank of Hun- 
gary was partly privately owned, and performed dual 
roles, as a private bank and as a governmental agency, 
is of no significance. As to the transactions here, it 
was acting solely as a governmental agency, in its offi- 
cial capacity as national administrator of foreign ex- 
change under the moratorium laws of the Hungarian 
Government. And, the National Bank of Hungary 
wrote its letter of August 25, 1931, upon which these 
claims against it are based, under the direction of the 
Hungarian Minister of Public Economy (J.A. 6-7, 
34-36, 97-98). Of course, as pointed out before, 
where an individual or entity is acting entirely on be- 
half of a government, such action is governmental 
action, and any resulting liability is governmental. 
Wells v. Roper, 246 U.S. 335. 
and is an instrument of the Government of Hungary, which 
independently is a guarantor in full of the export credit” (J.A. 
78). And the appellees’ complaint points out that the 1931 
moratorium laws “provided that payments outside Hungary 
required permission of the National Bank of Hungary, owned 


in part by the Hungarian Government and being its agent for 
the administration of foreign exchange” (J.A. 6). 
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If, at the administrative level, the claims had been 
denied expressly on the basis of the statutory exclu- 
sion contained in Section 208(a) of the Act, then the 
District Court would not even have had jurisdiction 
to entertain this suit. This is because subsection (¢) 
of Section 208 of the International Claims Settlement 
Act of 1949, 22 U.S.C. 1631g(¢), infra, p. 29, provides 
that: “The determination of the designee that a claim 
is within either paragraph (1) or (2) of subsection 
(a) of this section shall be final and shall not be sub- 
ject to judicial review, and such claim shall not be 
considered a debt claim for any purpose under this 
section.’’? However, the Director denied the claims 
on the broad ground that there existed no valid debt 
claims, without specifically citing paragraph (1) of 
Section 208(a). Thus, the District Court probably 
had jurisdiction to entertain the action, and, if the 
claims were not in fact against an agency of the Hun- 
garian Government, and if there had been no other 
valid defense, the Court could properly have given 
judgment for the appellees. On the other hand, even 
though the court may have initially had jurisdiction 
to entertain the action, once it became apparent from 
the record that the claims were actually against an 
agency of the Hungarian Government, the Court had 
no jurisdiction to allow them. And in this case, this 
was apparent from the appellees’ complaint (J.A. 
6-9). Therefore, the District Court here ordered the 
allowance of claims, which, as the undisputed facts 
of the case show, fell within a clear Congressional 
exclusion. 
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As we have just mentioned, at the administrative 
level the appellees’ claims were not denied expressly 
because of the exclusion contained in Section 208 (a) 
of the Act. Nor was this particular statutory provi- 
sion cited to the District Court. Nevertheless, all of 
the facts revealing that these claims were against an 
agency of the Hungarian Government appear in the 
administrative and the District Court records. Also, 
in the District Court, it was argued by appellant that 
the August 25, 1931, letter constituted governmental 
action, that it amounted to a governmental license. 
Thus, the appellant’s failure was solely a failure to 
cite a particular statutory requirement, and it is 
settled that where rights of parties are governed by 
a statute which is determinative of the case, the re- 
quirements of that statute may be raised for the first 
time on appeal. Fourth National Bank v. Francklyn, 
120 U.S. 747; Federal Deposit Insurance v. Vest, 122 
F. 2d 765 (C.A. 6, 1941), certiorari denied, 314 U.S. 
696. In the instant case Section 208(a) of the Inter- 
national Claims Settlement Act of 1949 (22 U.S.C. 
163lg) requires the dismissal of any debt claim as- 
serted against the Government of Hungary, its agen- 
cies or instrumentalities. The claims under review 
are such claims. The statute under which they are 
asserted is dispositive of the issue, and this Court is 
bound to take judicial notice of that statute, to con- 
sider it and to apply it, notwithstanding that its 
relevant provisions were not specifically called to the 
attention of the District Court. Huntress v. Hun- 
tress’ Estate, 235 F. 2d 205 (C.A. 7) ; Smith Engineer- 
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ing Co. v. Rice, 102 F. 2d 492, 499 (C.A. 9), certiorari 
denied, 307 U.S. 637.° 


6 Even if our argument based upon the statutory prohibition 
of claims against an agency of the Hungarian Government were 
+o be viewed as an attempt to raise 2 new defense for the first 
time in the court of appeals, still this Court must sustain the 
defense. Because of Section 208(a) of the Act, the District 
Court had no jurisdiction to allow these claims, and lack of 
jurisdiction over the subject matter may be raised for the first 
time on appeal, Grubb v. Public U tilities Commission, 281 U.S. 
470, 475. Nor may jurisdiction be conferred by admissions, 
stipulations, or inadvertence. United States ex rel. Abilene & 
SR. Co. v. .C.C., 56 App. D.C. 40, 8 F. 2d 901; Woodmen of 
the World Life Ins. Ass'n, v. F.C.C., 69 App. D.C. 37, 99 F. 2d 
192, “As the Court of Appeals for the Ninth Circuit has said, 
Albet v. Brownell, 219 F. 2d 602, 605: 


“To maintain a suit against the federal government, one 
must bring himself clearly within the precise terms of @ 
statute, both as to his qualifications as a person and as to pos- 
session of a course of action. McMahon v. United States, 342 
US. 25, 72 S. Ct. 17, 96 L. Ed. 26; United States v. Sherwood, 
312 U.S. 584, 61 S. Ct. 767, 85 L. Ed. 1058; Klamath and 
Moadoc Tribes of Indians v. United States, 296 US. 244, 56 
S. Ct. 212, 80 L. Ed. 202. See Note, 106 A-L.R. 215. Ina 
suit against the sovereign, statutory capacity of claimant to sue 
is a jurisdictional prerequisite. A finding thereof is essential 
to the validity of the judgment on direct attack. As pointed 
out in the main opinion, the mere fact that judgments have 
become finalities without such findings is the result of the rule 
that on collateral attack the federal court is presumed to have 
found facts of its own jurisdiction. But here the findings 
prove that the court did not find the fact, but accepted a con- 
ditional concession thereof.” 


Moreover, as Section 208(a) of the International Claims Settle- 
ment Act of 1949 creates a limitation on the type of claim 
which Congress has permitted the administrative officials to 
allow, and a limitation on the type of claim for which they 
may be sued, the requirements of that Section cannot be waived. 
CE, Case v. Terrell, 11 Wall. 199; Munro v. United States, 303 
US. 36; Finn v. United States, 123 US. 227; United States v- 
United States Fidelity & Guaranty Co., 309 US. 506. 
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To summarize, Congress has, in Section 208(a) of 
the International Claims Settlement Act of 1949, 22 
U.S.C. 1631g(a), expressly prohibited the allowance 
by the Office of Alien Property of claims asserted 
against an agency of the Hungarian Government. 
The record in this case conclusively shows that the 
appellees’ claims are against an agency of the Hun- 
garian Government. In fact, the appellees have 
acknowledged on several occasions that the National 
Bank of Hungary was an agency or instrumentality 
of the Hungarian Government. Thus, the District 
Court clearly had no jurisdiction to order the allow- 
ance of such claims." 


CONCLUSION 


For the reasons stated, the order of the District 
Court granting appellees’ motion for summary judg- 
ment should be reversed and the case remanded with 
direction to dismiss the complaint. 

Respectfully submitted. 

JosepH D. GUILFOYLE, 
Acting Assistant Attorney General, 
Awan 8. ROSENTHAL, 
JoHN C. ELDRIDGE, 
Attorneys. 


~ eJt is of more than passing interest to note that there is 
statutory provision for asserting claims against the Govern- 
ment of Hungary, but they must be presented to the Foreign 
Claims Settlement Commission, not the Director of the Office 
of Alien Property, as set forth in Sections 302 and 303 of the 
International Claims Settlement Act of 1949 (22 U.S.C. 1641a, 
1641b), infra, pp. 31-32. 


APPENDIX 


The pertinent provisions of the International 
Claims Settlement Act of 1949, 64 Stat. 12; 69 Stat. 
562, et seq.; 22 U.S.C. 1621, et seq., are as follows: 


Sec. 208 [22 U.S.C. 1631g]. (a) Any prop- 
erty vested in the designee of the President 
pursuant to section 202(a), or the net proceeds 
thereof, shall be equitably applied by such 
designee in accordance with this section to the 
payment of debts owed by. the person who 
owned such property immediately prior to its 
vesting in such designee. No debt claim shall 
be allowed under this section— 

(1) if it is asserted against Bulgaria, Hun- 
gary, or Rumania (including the government 
or any political subdivisions, agencies, or in- 
strumentalities thereof) ; or 

(2) if it is based upon an obligation 
expressed or payable in any currency other 
than the currency of the United States; or 

(3) if it was not due and owing— 

* * * * * 

(C) on March 13, 1941, in the event that 
the property in respect of which such debt 
claim is filed was owned immediately prior to 
vesting by a national of Hungary. 

Any defense to the payment of such claim 
which would have been available to the debtor 
shall be available to the designee, except that 
the period from and after December 7, 1941, 
shall not be ineluded for the purpose of deter- 
mining the applicability of any statute of lim- 
itations. Debt claims allowable under this 
section shall include only those of natural per- 
sons who were citizens of the United States 
at the dates their debtors became obligated to 


(28) 
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them; those of other natural persons who are 
and have been continuously since December 7, 
1941, residents of the United States; those of 
corporations organized under the laws of the 
United States or any State, Territory, or pos- 
session thereof, or the District of Columbia ; 
and those acquired by the designee of the Pres- 
ident under this title. Successors in interest by 
inheritance, devise, bequest, or operation of 
law of debt claimants, other than persons who 
would themselves be disqualified hereunder from 
allowance of a debt claim, shall be eligible for 
payment to the same extent as their principals 
or predecessors would have been. 

* * * * * 


(c) The designee shall examine the claims, 
and such evidence in respect thereof as may be 
presented to him or as he may introduce into 
the record, and shall make a determination, 
with respect to each claim, of allowance or 
disallowance, in whole or in part. The deter- 
mination of the designee that a claim is within 
either paragraph (1) or (2) of subsection (a) 
of this section shall be final and shall not be 
subject to judicial review, and such claim shall 
not be considered a debt claim for any purpose 
under this section. 

* 


* * * * 


(f) If the aggregate of debt claims filed as 
prescribed exceeds the money from which, in 
accordance with subsection (d) of this section, 
payment may be made, the designee shall pre- 
pare and serve by registered mail on all claim- 
ants a schedule of all debt claims allowed 
and the proposed payment to each claimant. 
In preparing such schedule, the designee shall 
assign priorities in accordance with subsection 
(g) of this section. Within sixty days after 
the date of mailing of such schedule, any 
claimant considering himself aggrieved may 
file in the District Court of the United States 
for the District of Columbia a complaint for 
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review of such schedule, naming the designee 
as defendant. A copy of such complaint shall 
be served upon the designee and on each claim- 
ant named in the edule. The designee, 
within forty-five days after service on him, 
shall certify and file in said court a transcript 
of the record of proceedings with respect to 
such schedule. Upon good cause shown such 
time may be extended by the court. Such 
record shall include the claims in question as 
filed, such evidence with respect thereto as 
may have been presented to the designee or 
introduced into the record by him, any findings 
or other determinations made by the designee 
with respect thereto, and the schedule prepared 
by the designee. The court may, in its discre- 
tion, take additional evidence, upon a showing 
that such evidence was offered to and excluded 


Seeger to the 
ified and to the 


* * * * 


(i) The sole relief and remedy available to 
any person seeking satisfaction of a debt claim 
out: of any property vested in the designee 
under section 202(a), or the proceeds thereof, 
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shall be the relief and remedy provided in this 
section, and suits for the satisfaction of debt 
claims shall not be instituted, prosecuted, or 
further maintained except in conformity with 
this section. * * * 

* * * * * 


Src. 302 [22 U.S.C. 1641a]. There are here- 
by created in the Treasury of the United States 
five funds to be known as the Bulgarian Claims 
Fund, the Hungarian Claims Fund, the Ru- 
manian Claims Fund, the Italian Claims Fund, 
and the Soviet Claims Fund. The Secretary 
of the Treasury shall cover into each of the 
Hungarian, Rumanian, and Bulgarian Claims 
Funds, the funds attributable to the respective 
_ country or its nationals covered into the Treas- 
* ury pursuant to subsections (a) ‘and (b) of 
section 202 of this Act. * * * The Secretary 
shall deduct from each claims fund 5 per cen- 
tum thereof as reimbursement to the Govern- 
ment of the United States for the expenses in- 
curred by the Commission and by the Treasury 
Department in the administration of this title. 
Such deduction shall be made before any pay- 
ment is made out of such fund under section 
310. All amounts so deducted shall be covered 
into the Treasury to the credit of miscellaneous 
receipts. 

Src. 303 [22 U.S.C. 1641b]. The Commission 
shall receive and determine in accordance with 
applicable substantive law, including interna- 
tional law, the validity and amounts of claims 
of nationals of the United States against the 
Governments of Bulgaria, Hungary, and Ru- 
mania, or any of them, arising out of the failure 
t 


o— 

(1) restore or pay compensation for prop- 
erty of nationals of the United States as re- 
quired by article 23 of the treaty of peace with 
Bulgaria, articles 26 and 27 of the treaty of 
peace with Hungary, and articles 24 and 25 of 
_the treaty of peace with Rumania. Awards 
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under this paragraph shall be in amounts not 
to exceed two-thirds of the loss or damage ac- 
tually sustained ; 

(2) pay effective compensation for the na- 
tionalization, compulsory liquidation, or other 
taking, prior to the effective date of this title, 
of property of nationals of the United States 
in Bulgaria, Hungary, and Rumania; and 

(3) meet obligations expressed in currency 
of the United States arising out of contractual 
or other rights acquired by nationals of the 
United States prior to April 24, 1941, in the 
case of Bulgaria, and prior to September 1, 
1939, in the case of Hungary and Rumania, 
and which became payable prior to September 
15, 1947. 

* 


* * * * 
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ment of debt claims allowed against the vested property 
of National Bank of Hungary (157-158), pursuant to the 
provisions of the International Claiins Settlement Act 
of 1949, as amended (par. (f) of Section 1631g of 22 
U. S. C. A. —2Sa-32a). 


Issues on Appeal 


1 


Was the repudiation by the National Bank of Hungary 
of its agreement with Appellees, that foreign (in Hun- 
gary) exchange received from Hungarian exporters, as 
the purchase price of products exported from Hungary 
and delivered to said Bank would be used to pay debts 
arising from credits extended by Appellees to finance 
such exportations, by means of accepting and discounting 
drafts, merely lawful revocation of a Hungarian govern- 
mental license (ib; 11b-12b; 12b-13b)? 
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Were the debt claims of Appellees assertable against 
the vested property of the National Bank of Hungary 
(ib; 12b; 13b)? 


Facts 


The opinion by Judge Holtzoff, (161-169) on granting 
Appellees’ motion for summary judgment and denying 
Appellant’s cross-motion for summary judgment, of 
November 27, 1961, reading as follows, incorporates the 
significant facts: 


“This action is brought by alleged creditors of 
the National Bank of Hungary, against the Attor- 
ney General of the United States, to secure payment 
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of their indebtedness out of property seized by the 
Attorney General under the provisions of the Inter- 
national Claims Settlement Act, 22 U.S.C. §§1631 
et seg. The matter is before the Court on cross- 
motions for summary judgment [161]. 


Certain property of the National Bank of Hun- 
gary was sequestered by the Attorney General on 
May 28, 1956, pursuant to the provisions of the 
above-mentioned statute, 22 U.S.C. §163la. In 
brief, this provision of law authorized the seizure 
of any property belonging to Bulgaria, Hungary, 
or Rumania, or any national of any of these coun- 
tries, which had been blocked during the War years 
and remained blocked as of August 9, 1955. At the 
time of the institution of this action, the sum of 
$168,158.07 was available in the account of the 
National Bank of Hungary in the Office of Alien 
Property of the Department of Justice [162]. 


The statute under which the seizure had been made 
further provided that the property vested there- 
under in the designee of the President should be 
equitably applied to the payment of certain debts 
owed by its original owner and prescribed a proce- 
dure for filing, examination, and payment of such 
claims. An unsuccessful claimant was accorded the 
right of judicial review by a civil action in the 
United States District Court for the District of 
Columbia, 22 U.S.C.A. $1631. 


Pursuant to this statute, the plaintiffs filed claims 
with the Office of Alien Property of the Department 
of Justice, against the National Bank of Hungary, 
in the sums of $684,142.98 and $159,883.04. They 
were based on an alleged preach of contract, 
whereby it is asserted that the National Bank of 
Hungary undertook to repay to the plaintiffs cer- 
tain advances made by them or their assignors to 
Hungarian exporters. The claims were rejected 
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and this suit followed. The Government contends 
that there was no contract as between the plaintiffs 
or their assignors and the National Bank of Hun- 
gary; and that even if such a contract existed, im- 
possibility of performance due to Hungarian law 
excused the failure to fulfill the obligation. The 
questions to be determined are: first, whether the 
alleged contract existed; and, if so, second, whether 
the refusal to carry out the commitment was 
justified. 


The following is a brief summary of the transac- 
tions, which gave rise to the alleged contract. On 
December 19, 1928, the New York Trust Company, 
the plaintiffs’ predecessor and assignor, entered 
into a contract with cight Hungarian banks, by 
which the former agreed to make certain advances 
to enable Hungarian exporters to obtain payment in 
dollars for products exported from Hungary. By 
this agreement a self-liquidating revolving credit 
was created in the sum of five million dollars. The 
New York Trust Company on the one hand agreed 
to accept drafts in an aggregate sum not exceeding 
this amount; and on the other hand, the Hungarian 
Banks guaranteed the payment of the drafts. A 
number of American Banks participated with the 
New York Trust Company in this project. For 
some time the credit was extended, drafts were 
accepted in this country, and repayments were 
made by the Hungarian banks. In Hungary, the 
Hungarian Commercial Bank of Pest was the con- 
duit through which remittances were transmitted 
to the New York Trust Company [163]. 


On August 25, 1931, the Hungarian National Banx 
wrote a letter to the Hungarian Commercial Bank 
of Pest, by which the former undertook to receive 
and keep in a separate account the repayments 
made by exporters and to use the fund thus created 
to meet the drafts previously discounted by the 
New York Trust Company. 
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On December 31, 1931, however, the National 
Bank of Hungary discontinued the payments. The 
New York Trust Company protested. 


The contract on which the plaintiffs rely is con- 
tained in a letter from the National Bank of Hun- 
gary to the Hungarian Commercial Bank of Pest, 
dated August 25, 1931. By that instrument the 
National Bank of Hungary agreed to discount bills 
of exporters as against the five million dollar credit 
granted by the New York Trust Company. It was 
provided further that the bank was to receive 
repayments of advances from time to time. The 
letter then went on to state: ‘The amounts so de- 
livered by the exporters will be kept in a separate 
account and will be used in the first line for pay- 
ment of the bills discounted by the New York 
Trust Company in such a fashion that each claim 
will have to be legitimated by a certificate of the 
competent section of the Royal Hungarian Ministry 
of Commerce taking over the agends (sic) of the 
Royal Hungarian Ministry of Public Economy’ 
(164]. 


The foregoing statement clearly constituted a 
contractual undertaking to reimburse the New York 
Trust Company for the advances made by it in con- 
nection with the discounting of bills or drafts 
involved in this series of transactions. It is claimed 
in behalf of the Government that if this document 
constituted a contract, it was a contract with the 
Hungarian Commercial Bank of Pest, and not with 
the New York Trust Company. The plaintiffs urge, 
however, that the Hungarian Commercial Bank of 
Pest acted as agent of the New York Trust Com- 
pany and, therefore, the contract was in effect made 
with the latter 


The plaintiffs’ contention is well founded. The 
Hungarian Commercial Bank of Pest was the 
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agency through which repayments were made by 
the National Bank of Hungary to the New York 
Trust Company. The Hungarian Commercial Bank 
of Pest acted as the agent of the New York Trust 
Company in receiving repayments in behalf of the 
latter. In fact, the National Bank of Hungary 
recognized the Hungarian Commercial Bank of Pest 
as the agent of the New York Trust Company, as 
appears by letter from the National Bank of 
Hungary to a Vice President of the New York 
Trust Company, of April 7, 1932, in which the 
writer explicitly referred to ‘your agent, the Com- 
mercial Bank’ (Transcript pp. 148-9). 


In this connection, it is important to observe that 
although on the oral argument, Government counsel 
contended that the Hungarian Commercial Bank of 
Pest was not the agent of the New York Trust 
Company, they had taken the contrary position in 
the memorandum previously filed in connection 
with the pending motions. In that memorandum 
Government counsel refer to the above mentioned 
letter as having been ‘written by the National Bank 
of Hungary as National Administrator of Foreign 
Exchange to the Hungarian Commercial Bank of 
Pest in Budapest, as agent for the New York Trust 
Company’ (p. 13). The Court concludes that the 
Hungarian Commercial Bank of Pest acted as agent 
of the New York Trust Company and that, there- 
fore, the above-mentioned letter constituted a con- 
tract between the National Bank of Hungary and 
the New York Trust Company [165]. 


The second objection raised in behalf of the 
Government is that even if a contract existed 
between the National Bank of Hungary and the 
New York Trust Company, the performance of this 
obligation was rendered impossible by a change in 
the Hungarian law contained in the so-called 
‘Moratorium Decrees’. In the light of the conclusion 
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about to be reached, it is unnecessary to pass on 
the question of law whether a change in the law of 
a foreign country may be deemed such an impossi- 
bility of performance as will excuse failure to 
fulfill a contractual obligation. Irrespective of that 
question, the objection raised by the Government 
on this aspect of the litigation is untenable for a 
number of reasons. 


First, the Hungarian law has not been sufficiently 
or properly proved in this proceeding. The law of 
a foreign country, especially a country in which 
the common law does not prevail, is a matter of 
fact and has to be proven as a fact. Such proof 
may be adduced either by a certified or exemplified 
copy of the statutes and decrees of the foreign 
country, or by opinions of experts, or preferably 
both. No proper proof of the specific provisions of 
the Hungarian decrees, to which the Government 
referred, has been introduced and consequently the 
Court may not take notice of them. 


Second, and what is more important, in repudi- 
ating its obligation and in notifying the Hungarian 
Commercial Bank of Pest, by letter of January 20, 
1932, that it would discontinue further payments, 

‘ the National Bank of Hungary did not rely on any 
legal prohibition or impossibility, or any change in 
the law of Hungary. It endeavored to justify its 
course by a change in economic conditions. Per- 
tinent portions of this letter read as follows: 


‘Answering your questions put in the matter of 
the exporteredit with the New York Trust Co., we 
beg to inform you that we are unable to place at 
your disposal the foreign currencies required for 
the interestservice and for the repayment of 
credits granted under the Hungarian Exporteredit 
Agreement, as this would offend the principle of 
equal treatment claimed with full right by the 
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foreign creditors interested in shortterm loans of 
this country and especially by the American 
ereditors. 


‘In view of the principle of equal treatment and 
the wellknown changes in economic conditions, we 
are sorry to inform you to be compelled to con- 
sider as null and void our letter of August 25, 
1931, by which we have consented that the 
amounts of the maturing drafts be applied for to 
us and by which we have promised to handle the 
foreign currencies delivered by the exporters on 
a special deposit-account. Thus in the future the 
exporters utilizing this credit will have to deliver 
to our institution the foreign currencies resulting 
from their exports and are under existing regula- 
tions prohibited to utilize the foreign currencies 
for the purpose of repayment of their export 
eredits’ [166]. 


By letter of April 7, 1932, the National Bank of 


Hungary wrote to the Vice President of the New 
York Trust Company, in a similar vein: 


‘Our assumption as regards the revolving em- 
ployment of the amounts repaid under the credit, 
which was the principal preliminary condition to 
our letter of August 25th, not having been 
realised and the conditions which prevailed in the 
month of August, 1931, having changed consider- 
ably as the crisis deepened, the technical pro- 
cedure we promised to follow had to be considered 
as frustrated for objective reasons.’ 


- On June 14, 1932, the National Bank of Hungary 
wrote to a Vice President of the New York Trust 
Company along the same line [167]: 


‘At the outbreak of the crisis, as you certainly 
are aware of, the Hungarian Government, in order 
to protect not only the Hungarian economic life 
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but also the interests of the foreign creditors, was 
forced to take two important restrictive measures. 


‘One of those measures consisted in making 
payments in foreign exchanges subject to the 
authorization of the National Bank of Hungary. 
The Bank exercising this competence, even 
regardless of regulations contained in formal 
Standstill agreements, had to watch that the for- 
eign exchange reserves shall be distributed under 
a reasonable scheme and had to care for main- 
taining an equal treatment of the foreign 
creditors. This consideration intended to serve 
the solitary interests of all creditors, has been 
realised, up to the end of last year, by not allotting 
foreign exchanges but for interest payments. The 
more as there were no foreign exchanges reserves 
to meet capital repayments. 


‘This has been the position at the end of last 
year when foreign exchanges reserves became so 


much depleted that they were insufficient to cover 
even interest payments. 


‘The other measure obliged exporters to sur- 
render the equivalent in foreign exchanges of 
their exports. It was impossible to grant any 
exception to this rule as the country strongly 
wanted the full proceeds of exports, or else it 
would not have been possible to maintain, even 
to the extent as until the end of last year, the 
continuity of production and interest payments to 
foreign creditors. 


‘Those two measures as well as the foregoing 
had to be always considered by the Bank, already 
since the beginning of the restrictions.” 


This letter clearly indicates that the Bank had it 
within its power to make an exception in the matter 
and continue the payments, but that it felt that as 
a matter of policy it should not do so. Conse- 
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quently any defense of impossibility of performance 
fails. 


The Court reaches the conclusion in the light of 
the foregoing considerations, that a contract existed 
between the National Bank of Hungary and the 
Plaintiffs’ predecessors and assignors, and that the 
National Bank of Hungary was guilty of a breach 
in discontinuing performance of the agreement. 
Consequently, the claims of the plaintiffs against 
the fund held by the Attorney General are valid. 


In this connection it may be observed that the 
purpose of seizing enemy property is not confisca- 
tion. Even in an era of total war, confiscation of 
enemy property is not sanctioned either by inter- 
national law or practice. The principal purpose of 
such seizures is to sequester the property in order 
to make it impossible for the enemy to use it 
agninst this country in time of war. A secondary 
objective is to secure payment of claims of the 
United States and its nationals arising against the 
foreign Government or against the original owners 
of seized property [168]. 


Consequently no reason is perecived for being 
astute to find justification for a denial of claims 
of American nationals against such funds. Plain- 
tiffs’ claims are valid not only as a matter of law, 
but as a matter of morals as well. There is no 
doubt that the group of American banks extended 
credits to Hungarian exporters; that the National 
Bank of Hungary undertook to receive repayments 
and in turn to transmit them to the New York Trust 
Company; that in large part it failed to do so; and 
the American banks sustained large losses as a 
result of this repudiation. 

The plaintiffs’ motion for summary judgment is 


granted, and the defendant’s motion for summary 
judgment is denied” [169]. 
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SUMMARY OF ARGUMENT 
I 


The debts are those of the National Bank of Hungary 
properly asserted against it under the Statute [(28)a-31a]. 
Tts accepted undertaking (35-36; 1lb; infra, pp. 13-15) 
made it the principal debtor (a) as obligor (infra, pp. 
21-25) and (b) as trustee (infra, pp. 26-31). Further- 
more, the record is barren of the exact nature and extent 
of the relationship between the Bank and the Hungarian 
Government. The Bank’s liability is based on its specific 
accepted undertaking (35-36). The obligation of the 
Hungarian Government is based on that Government’s 
guaranty (23), on which claims were filed (f.n. 68). 
Appellant’s contention that the instant claims should 
have been against the Hungarian Government, if sound, 
would have required seizure of the Bank’s instantly 
vested property as property of the Hungarian Govern- 
ment for disposal as so owned (Bla-32a). It was seized 
as the Bank’s property (53-67) by the Attorney General, 
as Office of Alien Property [fn. (1)b]. Furthermore, if 
the Attorney General had considered the instant claims 
as being against the Government of Hungary or an instru- 
mentality thereof, he should have so determined; and 
Appellees would have been conclusively excluded from 
having his disallowance of the instant claims (allowed 
by the District Court) judicially reviewed [(c) 29a]. His 
contention of lack of jurisdiction, asserted for the first 
time in this court and contradicted by his previous acts 
and arguments, is an afterthought, devoid of any merit 
whatsoever. Prejudice to Appellees estops him. 


Il 


National Bank of Hungary’s August 25, 1931 letter be- 
came a contract by Appellees extending credits in excess 
of $3,000,000 in reliance thereon; but, if it could be con- 
strued as a license revoked January 20, 1931 (37), the 
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Bank could not escape liability for payment of the credits 
involved since the same were granted before said. revo- 
cation. 


LAW AND ARGUMENT 
I 


There is no merit to Appellant’s new contention that 
Appellees’ claims should have been asserted against 
the government of Hungary rather than against the 
National Bank of Hungary. 


As coneeded by Appellant (7b-Sb), National Bank of 
Hungary used the foreign (in Hungary) exchange deliv- 
ered to it by the Hungarian exporters to pay Appellees’ 
acceptances under the 1928 $5,000,000 self-liquidating credit 
agreement, from inception August 25, 1931 until January 
15, 1932. 

In reliance on the August 25, 1931 undertaking of the 
National Bank of Hungary “the amount due and owing 
under the Hungarian Export Agreement” to the Appellees 
became and “was $3,316,S88.52, plus interest” as of Sep- 
tember 9, 1933 (11b). 

Although without legal significance, Appellant inaccu- 
rately states repeatedly that Appellees concede that 
National Bank of Hungary was acting in a Hungarian 
governmental capacity in undertaking that the foreign 
exchange delivered by the Hungarian exporters, the 
primary debtors under the Credit Agreement, would be 
used to pay the acceptances (debts) due to the Appellees 
(12b; 13b; 17b; 22b-23b; 27b). Appellees make no such 
concession. 

Tt is true that, August 21, 1931, the Hungarian Minister 
of Public Economy requested National Bank of Hungary 
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to accede to the “foreign means of payment as are deliv- 
ered to the Hungarian National Bank by exporters * * * 
shall be kept on a separate account in such a fashion 
that those sums * * * shall be turned primarily to the 
redemption of the bills accepted and discounted by The 
New York Trust Company” (34-35) ; and that Appellees’ 
agent’s attorney, August 14, 1931, pointed out to National 
Bank of Hungary that, in his opinion, if the self-liquidat- 
ing character of these eredits should be destroyed by 
diversion of the foreign exchange delivered by the ex- 
porters from the payment thereof, Appellees would be 
“entitled to abstain immediately from the credit agree- 
ment which would otherwise expire only on January 15, 
1933” (32). Nowhere in the relied upon, to the extent 
of $3,316,888.52, commitment of National Bank of Hun- 
gary (35-36) does it purport to be acting in a govern- 
mental capacity. Furthermore, the scope of its function 
as administrator of the Hungarian foreign exchange regu- 
lations is absent from the record. 

Appellant’s footnote 4 (22b), quoting from Appellees’ 
claim against National Bank of Hungary that same is 
“further and distinctly predicated, moreover, (ec) upon 
the fact that it was and is an instrument of the govern- 
ment of Hungary which independently is a guarantor in 
full of the export credit” is no concession that National 
Bank of Hungary, in undertaking that the foreign ex- 
change delivered by the Hungarian exporters would be 
used to pay the credits extended by the Appellees, was 
acting as a Hungarian governmental agency. A claim on 
that guaranty was duly filed and allowed against that 
government (68). 

National Bank of Hungary was not, but even if it had 
been acting in a Hungarian governmental capacity, in 
undertaking that the credits extended by Appellees would 
be paid out of the foreign exchange received from the 
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exporters, as the proceeds of their exportations, and 
delivered to that Bank, it could not have repudiated that 
undertaking, after it had been relied upon to the extent 
of $3,316,888.52. 

Cases chiefly relied upon by Appellant (iiib; ivb; 18b) 
have no application whatsoever to the instant situation. 
No one of said cases involves repudiation of accrued obli- 
gations arising from reliance on a “license”; but only of 
claimed rights, arising subsequent to such repudiation. 
Furthermore, the instant accepted offer to use the foreign 
exchange to pay the resulting debts, if the credit should 
be continued, to the extent of the $3,316,888.52 was a “con- 
tract” and not a “license”. No one of said cases deals 
with attempted repudiation by a foreign debtor of an 
acerued obligation, based upon undisclosed law of a 
foreign country. In the instant situation, the Hungarian 
government had itself guaranteed payment of the debts 
(23), that it requested the instant debtor to agree to pay 
with the foreign exchange delivered to it by the primary 
debtors (33-35). Even a sovereign could not repudiate 
its accrued obligation with impunity. Furthermore, there 
is no evidence that the sovereign “ordered” the repudia- 
tion; but there is proof that the sovereign requested (33- 
35) the National Bank of Hungary to deliver its promised 
“ondertaking” and “exemption” (35-36). 

The facts in the instant case: 


(1) That National Bank of Hungary gave the 
August 25, 1931 undertaking (35-36) directly to The 
New York Trust Company (40, 164) ; 


(2) That such undertaking was to keep segre- 
gated the foreign exchange derived from exports 
financed under the Hungarian Credit Agreement 
(35-36) ; 
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(3) That such foreign exchange was to be “used 
* * * for the payment of the bills discounted by 
The New York Trust Company” (35) ; 

(4) That said bills were required to be paid by 
deposit with The New York Trust Company “not 
later than two days prior to the maturity of each 
acceptance, lawful money of the United States 
* * *” (17, par. 4; 18, par. 8) ; 

(5) That the obligation was undertaken at the 
request of the sovereign (33-35); and that it had 
guaranteed payment (23) 5 

(6) That the obligation was undertaken after the 
Moratorium Laws were enacted; and 

(7) That the obligation was by way of exemption 
from the Moratorium Laws by request of the 
sovereign that enacted said Moratorium Laws, and 
guaranteed payment; 


completely differentiate the instant case from Egyes v. 
Magyar Nemzeti Bank ( National Bank of Hungary), 165 
F. 2d 539 (C.A. 2, 1948), relied upon by Appellant (21b). 
That case wholly fails to support Appellant’s above stated 
contention. On the contrary, the case recognizes the prin- 
ciple involved in exactly the contrary contention of the 
Appellees. That case was to enforce obligations evidenced 
by 1926 and 1927 bonds of various Hungarian cities, or of 
interest coupons attached thereto, on which defaults had 
occurred. The assignee of the owner of interest coupons 
attached funds of both defendants, National Bank of 
Hungary and the Cash Office for Foreign Credits. On 
defendants’ motions, the attachment was vacated. The 
ground for the vacating was: “plaintiff’s rights are against 
the Obligor and not against these defendants” (p. 563). 
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The opinion of Judge Clark, in affirming the order vacat- 
ing the warrant of attachment, states at page 540: 


“It is conceded that defendants had made no ex- 
press agreement to pay the plaintiff. There is no 
contract between the parties.” 


In the instant case, as above pointed out, there is such 
a contract; and it was relied upon to the extent of 
$3,000,000! 

The permanent edition of Words and Phrases cites 
numerous cases defining “license” as permission to do 
something which otherwise could not be done lawfully. 
There are no cited contrary definitions. In the instant 
ease, National Bank of Hungary gave no permission. It 
promised that “The amounts so delivered by the exporters 
will be kept in a separate account and will be used in the 
first line for the payment of the bills discounted by the 
New York Trust Company * * *” (35). 

Appellant’s contentions are wholly lacking of any merit 
whatsoever. 


I 


The debt claims allowed below were allowable as 
claims against the National Bank of Hungary. 


If Appellees’ Point I is sound, the instant claims are 
clearly against the vested property of the National Bank 
of Hungary (2b; 75-78; 84-85) under its accepted offer to 
use the foreign exchange delivered to it by the primary 
debtors to pay the credits extended by Appellees in reli- 
ance on said offer. The instant claims are against the 
instant debtor, National Bank of Hungary, on its relied 


upon undertaking. The claims allowed against the Hun- 
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garian Government’s vested property (a typical vesting 
order is No. 62, 21 F. R. p. 4537) were on that govern- 
ment’s separate guaranty of payment of the same debts, 
of the same primary debtors. Furthermore, reference to 
the credit agreement (16-20) will show that eight other 
Hungarian banks (20) also guaranteed payment of the 
obligations of the primary debtors, the exporters (17, 
par. 4). Claims have been allowed against the vested 
property of all of said eight banks whose properties have 
been vested. The aggregate of the payments out of the 
vested assets of the Hungarian Government and of its 
nationals will reduce by only a small amount the indebted- 
ness of the primary debtors of the Appellees. 

The vested $168,158.07 (157) was foreign exchange in 
Hungary. Appellant’s contentions would make said sum 
property of the Hungarian Government. It was vested 
as property of the National Bank of Hungary (53-67). 

If the Attorney General had considered the property 
vested as property of the National Bank of Hungary 
(53-67) to have been property of the Hungarian Govern- 
ment, he would have vested it as property of said gov- 
ernment. 

If the vested funds were owned by the National Bank 
of Hungary, the Attorney General, in his capacity as 
Office of Alien Property, should have allowed Appellees’ 
claims against those funds. If they were owned by the 
Hungarian Government, they should have been vested as 
so owned. If they had been vested as so owned, they 
would already have been distributed to Appellees and 
others (31a), all of whose claims have been allowed by the 
International Claims Settlement Commission, against vested 
funds of that Government. All vested property of that 
Government has been distributed to Appellees and others. 
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If the vesting as property of the National Bank of Hun- 
gary was erroneous—and Appellees submit that it was 
not—it is doubtful that the Attorney General has statu- 
tory authority to correct his error (if he made one). If 
he does not have such authority, then the U. 8. Treasury 
would be unlawfully enriched by the $168,158.07, to the 
unlawful detriment of the Appellees and others whose 
claims against vested property of the Hungarian Govern- 
ment also have been allowed and paid to the extent of the 
property vested as having been owned by that Gov- 
ernment. 

Appellees reiterate that Appellant’s contention, that 
Appellees’ instant claims should be against the Hungarian 
Government, is wholly lacking in merit. Appellees made 
claims against vested property of the Hungarian Govern- 
ment, on its guaranty (23). Those claims were allowed 
and have been paid to the extent of the vested property. 
Appellees’ present claims against vested property of the 
National Bank of Hungary are based on that Bank’s 
specific undertaking and commitment (35-36), which upon 
acceptance by Appellees, in the form of extending credits 
in excess of $3,000,000.00, became a binding and enforce- 
able contract, as the judgment under appeal determined. 
That judgment should be affirmed. 

In vesting order SA 62, which is typical of others, the 
Attorney General vested as property of the Government 
of Hungary a “portion of an account entitled ‘Aktiebolaget 
Svenska Handelsbanken, Stockholm, Sweden Special 
Account U, General Ruling No. 6 Account’?” with The 
Chase Manhattan Bank of the City of New York (21 F. R. 
June 23, 1956, p. 4537). 

The record is devoid of any satisfactory evidence of the 
exact relationship between the National Bank of Hungary 
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and the Hungarian Government, or of the details of the 
Hungarian Moratorium Law of 1931 or Regulations 
thereunder. More important is the fact that the January 
15, 1932 repudiation (36-37) by the National Bank of 
Hungary of its August 25, 1931 relied upon solemn com- 
mitment to use the foreign exchange delivered by the 
exporters to pay their debts (35-36) was based on “change 
of economic conditions” (166, 40); not upon any Hun- 
garian Government order. 

Appellees urge, however, that even if National Bank of 
Hungary had been acting for the Government of Hungary 
in making the accepted offer to use the foreign exchange 
delivered by the exporters to pay their debts, arising from 
the Appellees financing their exportations, it could not 
successfully repudiate liabilities that grew out of reliance 
on the agreement that resulted from that offer and 
acceptance. This appeal is not concerned with obligations 
that might have arisen after such repudiation. There is 
none. The repudiation justified termination of the 
$5,000,000 revolving self-liquidating credit, under the 1928 
Agreement, January 15, 1932, that by its terms, would 
have otherwise continued until January 15, 1933. 

Appellant’s instant contention (22b) was deliberately 
abandoned below. It had been exhaustively discussed and 
conclusively shown to be meritless before the Assistant 
Attorney General, acting as the Office of Alien Property 
(95-126). 

The August 14, 1931 pointing out by Appellees to 
National Bank of Hungary that the eredit would be dis- 
continued if the foreign exchange should be diverted from 
its pre-commitment to payments to Appellees (31-33) and 
the August 21, 1931 request of Mr. Bud, as Minister of 
Public Economy of the Hungarian Government, to 
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National Bank of Hungary that it deliver to Appellees, in 
conformity with its agreement with him, its promise to 
use the foreign exchange to pay Appellees (33-35), as 
same had been pre-committed for such payments (34), 
leave no room for doubt that but for the consideration, 
in the form of the National Bank of Hungary’s August 25, 
1931 promise to pay Appellees, with the foreign exchange 
delivered to it by the primary obligors (35-36), the 
$3,316,888.52 credit would never have been granted. 

Appellant’s contention that the National Bank of Hun- 
gary was agent for the Government of Hungary in giving 
the undertaking and commitment and had no personal lia- 
bility in repudiating same, after the Trust Company and 
its participants in reliance thereon had made loans under 
the credit, aggregating more than $3,000,000, is without 
merit, being contrary to unanimous authorities. 

The Government of Hungary required the exporters to 
turn over to the National Bank of Hungary the moneys 
(in dollars as to exports to the United States) received 
from the importers, as the purchase price of the products 
exported from Hungary. Thus, if National Bank of 
Hungary was an agent of the Government of Hungary, 
that Government turned over moneys to its Agent. This 
Agent agreed to turn same over to the Trust Company 
and its participants in the Credit, if they would keep the 
eredit open and revolving. They did, until the Agent 
repudiated its undertaking and commitment. Keeping the 
credit available and revolving was adequate consideration 
for the promise of the National Bank of Hungary and of 
the Hungarian Government that the foreign exchange 
(United States dollars) would be applied toward payment 
of the loans by the Trust Company and its participants. 
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In so far as here pertinent Section 342 of the Restate- 
ment of the Law of Agency reads as follows: 


“General Rule 
(1) ** * 


(2) An agent whose promise to pay is primarily 
for the benefit of a third person may be liable 
in an action of contract to the third person for 
his failure to perform his promise. 


(3) If an agent receives money in trust from the 
principal for the benefit of another, the agent 
is liable as a trustee to the other.” 


In so far as here pertinent, comment under said section 
of said Restatement reads as follows: 


«* * * when an employment is for the benefit of 
a particular person or for the performance of a 
single obligation by the principal, it may be found 


that the agreement with the principal was a con- 
tract for the benefit of the donee or obligee. If so, 
the agent is responsible to such person for his non- 
performance or misperformance, in accordance with 
the rules stated in the Restatement of Contracts, 
Section 133-147.” 


Comment to the entire Section, subdivision ¢, reads as 
follows: 


“e, If the contract of the agent with the principal 
is for the benefit of the third person, or if the agent 
received property in trust for the third person, the 
agent no longer holds the property received from 
the principal as the latter’s agent and is not subject 
to his control.” 


Bearing in mind that the principal, the Hungarian 
Government, was itself a guarantor of payment of the 
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indebtedness that said moneys were delivered to the 
National Bank of Hungary in trust to pay, the comment is 
particularly forceful. 

W. A. Robinson, Inc. v. Burke, 327 Mass. 670, 100 N.E. 
24 366 (1951) applied the principle quoted from the 
Restatement of the Law of Agency. It was an action in 
contract to recover the amount due under an agreement 
to personally pay a debt if the plaintiff would not press 
for immediate collection of the entire balance owed to the 
plaintiff by the defendant’s principal. The writing by 
defendant to plaintiff’s attorney and declared on read as 
follows: 


“As agent of Trawler Leretha, Inc. I have been 
directed by its president, Esau Levine, to pay to 
you out of the owner’s net share of the proceeds of 
each trip of the said vessel the sum of Two Hundred 
Fifty Dollars ($250) or 50% of the owner’s net 
proceeds, whichever is greater, and that such pay- 
ments are to be made until the satisfaction of 
judgment agreed upon in this matter in the sum of 
$6,500. This will notify you that I agree and 
promise to make such payments. 


/s/ John J. Burke, Jr.” 


It appeared that fifty per cent of the owner’s net proceeds 
of several of the trips made by the trawler exceeded $250. 
Thus, the contention was made that the defendant had 
failed to pay the full amount to which the plaintiff was 
entitled under its alleged contract. In overruling excep- 
tions on Appeal from judgment for the plaintiff, the 
Supreme Judicial Court of Massachusetts states in the 
unanimous opinion by Justice Williams at page 368: 
“Tt was a letter whereby the writer, although 
reciting that he was acting as agent, promised 
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personally to make to the attorney for the plaintiff 
the payments which he had been directed by his 
principal to make. There is no rule of law which 
precludes an agent, who has been authorized by his 
principal to deliver the property of the principal 
to a third person, from personally contracting with 
that third person to deliver the property. It is said 
in the Restatement: Agency, §342, ‘An agent who 
fails to deliver things given to him by his principal 
for another person is not thereby liable to such 
person, unless: (a) the agent, by a contract with the 
other * * * has agreed so to deliver them.’ In the 
accompanying comment it is further stated, ‘At any 
time, of course, the agent may contract with the 
other to hold on his account or to deliver the thing 
to him.’ Also in Mechem on Agency (2d Ed.) $1447, 
it is said, ‘In order to create a liability against the 
agent, it is necessary to show that he has in some 
way, in dealings with such third person, so recog- 
nized and assented to the appropriation of the 
money to the latter as to create a privity between 
them.’ ” 


The Court went on to say that the plaintiff furnished 
consideration by “forbearing to levy on the execution.” 
100 N.E. 2d at page 368. 

The above principle is also recognized in Mish v. 
Schindel, 164 A. 166 (Md. 1933). 

Goodwin v. Bowden, 54 Me. 424 (1867) was an action by 
a creditor against the agent of the debtor, for money had 
and received. It appeared that the debtor, having funds 
in the hands of his agent, verbally ordered him to pay 
the plaintiff, and the agent promised so to do. Thereupon, 
the agent expressly promised the plaintiff to pay him out 
of the funds in his hands. The debtor subsequently 
attempted to revoke the instruction he had given the 
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agent. In holding that the attempted revocation was of no 
effect, the court states at pages 425-426 of the opinion: 


“If a debtor, having funds in the hands of his 
agent, orders him to pay a creditor, and the agent 
promises to execute the order, and the creditor 
accepts and relies upon the agent’s promise, the 
debtor’s power to control the funds is gone. The 
agent becomes an original promisor, and the creditor 
may have an action of assumpsit against him if he 
does not keep his promise. No consideration need 
pass as between the agent and the creditor. The 
funds in his hands are a sufficient consideration for 
his engagement. 

Being grounded upon the consideration of funds 
in his hands, it is an original undertaking, and the 
promise is not within the statute of frauds and 
need not be in writing. It is not a promise to pay 
the debt of another, but a promise to discharge an 
obligation resting upon himself. Having funds in 
his hands for which he is already liable, he agrees 
to discharge his liability by disposing of the funds 
as the owner directs. And when by reason of the 
agent’s promise a right of action against him 
accrues to the creditor, the debtor’s authority over 
the funds ceases. After such a promise has been 
made by the agent and accepted by the creditor, to 
allow the debtor, at his own will and pleasure, to 
nullify the engagement, and by withdrawing his 
funds destroy the security he has voluntarily given, 
would not only violate the obligation of a contract, 
but, as declared by Judge Story, would be against 
the clearest principles of justice and equity. In fact 
it would seem to be a self evident proposition that 
the defendant’s promise, made upon sufficient con- 
sideration and accepted by the plaintiff, creates a 
contract between them of the benefits of which the 
plaintiff cannot be deprived except with his own 
consent. Story on Agency, §477; 2 Greenl. on Ev., 
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§119; Dearborn v. Parks, 5 Maine, 81; Hilton v. 
Dinsmore, 21 Maine, 410; Maxwell v. Haynes, 41 
Maine, 559; Hall v. Marston, 17 Mass., 575; Arnold 
v. Lyman, 17 Mass., 400; Brewer v. Dyer, 7 Cush., 
337; Carnegie v. Morrison, 2 Met., 381; Warren v. 
Batchelder, 16 N. H., 580.” 


In Crowfoot v. Gurney, 9 Bing. 372 (1832), the assignee 
in bankruptey brought an action against the bankrupt’s 
agent, who, pursuant to a request of the bankrupt, paid a 
third party moneys owed to the bankrupt. The opinion 
by Alderson, J., cited as controlling authority Hodgson v. 
Anderson, 3 B. & C. $42, which held that although a 
creditor had a right to insist on payment to himself or to 
his appointee, yet, having once given an order, for the 
payment of his debt to a third person, he had no right to 
revoke that order, provided there was a pledge by the 
person, to whom the authority was given, that he would 
pay the debt according to the authority. 

Citing authorities therefor, M echem on Agency, 2 Ed., in 
§1447 states, at page 1072: 


“In order to create a liability against the agent, 
it is necessary to show that he has in some way, in 
dealings with such third person, so recognized and 
assented to the appropriation of the money to the 
latter as to create a privity between them. When 
this has been done, the principal can no longer 
revoke the appropriation, nor can the agent refuse 
to perform it.” 


In so far as here material Section 340 of Mechem Outlines 
Agency, Fourth Edition, states: 
“If the agent has assumed a legal obligation to 


pay it to the third person, the latter may recover 
it accordingly.” 
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Deposits by the Exporters with the National Bank 
of Hungary were an Absolute and Irrevocable 
Appropriation of the Deposited Funds to the 
Payment of the Debts to the Trust Company and 
its Participants. 


2 Williston on Contracts, §348 states: 


“Whenever property is delivered to one person 
under such circumstances that the legal title passes 
to him, but he undertakes to deliver that specific 
property or its proceeds to a third person or use 
the property for the benefit, the relation of trustee 
and cestui que trust arises.” 


Section 348 further states: 


“When money or negotiable paper payable to 
bearer or indorsed in blank is delivered to another 
the legal title will generally if not necessarily pass, 
and the right of the person for whose benefit the 
delivery is made will be equitable, though in the 
case of money the appropriate remedy of the cestut 
que trust is ordinarily money had and received. 
The fact that the remedy in such cases is in 
assumpsit has often blinded courts to the fact that 
the right of action is not based on principles of 
contract.” 


The distinction between property rights and cases of 
revocable agency is not always apparent. It has been 
stated that the only true test is that furnished by the 
intention of the settlor or principal as indicated by his 
words and conduct, when he enters into the transaction 
(Sayer v. Wynkoop, 248 N. Y. 54 (1928); 2 Williston on 
Contracts §349). Williston states the rule as follows: 


“Tf his manifested intention read in connection 
with all the circumstances of the case indicates that 


the delivery was to be a finality, that the money 
or property was to be from that moment dedicated 
to the third person, the law will give effect to the 
intention and give the latter a property right from 
that time.” 


In Rogers Locomotive etc. Wks v. Kelly et al., 88 N. Y. 
935 (1882), the payment of certain coupon bonds having 
been assumed by a corporation, is deposited a fund to 
meet the same as they became due with brokers who 
receipted for the deposit as in trust to apply the same 
to an equal amount of the coupons in the order in which 
they should be presented for payment, the money not to 
be in the company’s control, otherwise than for payment 
of the coupons. After a portion of the money had been 
applied according to the trust, the sheriff levied on the 
remainder by virtue of an attachment against the com- 
pany. The plaintiff, a holder of certain of the unpaid 
coupons, brought this action to determine his rights. The 
court held that the deposit was an irrevocable appropria- 
tion of the fund deposited to the payment of the coupons; 
that the corporation thereupon parted with all control of 
the fund inconsistent with the trust, and the brokers 
became vested with the title to the fund for the purposes 
of the trust; and that it was not essential to the complete- 
ness of the trust that the creditors to be benefited should 
have been notified, or should have assented to it. At 
page 238 of the opinion the court states: 


“The intention of the corporation to devote the 
fund deposited with Kelly & Alexander, exclusively 
to the payment of the coupons, and to place it in 
their hands as trustees for that purpose, is clearly 
indicated in the receipt, and the application of the 
fund for paying the coupons, was jn precise 
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accordance with the purpose for which it was raised. 
The receipt recited the trust, and Kelly & Alexander, 
by their acceptance, bound themselves to perform it.” 


Sayer v. Wynkoop, supra, involved an action by the 
State Industrial Commissioner against an insurance 
broker for sums of money paid to the latter for trans- 
mission to the State Insurance Fund, for payment of 
premiums due under a policy insuring the By-Products 
Company against liability under the Workmen’s Compen- 
sation Law. At page 57 of the opinion the court pointed 
out the necessity of close analysis where money is paid to 
one person with instructions that it be turned over to a 
third: 


“It is obvious that a person, who delivers property 
or moneys to another with instructions to pay them 
to a third person, may intend, upon the one hand, 
to make the receiver a mere custodian, or agent for 
himself; or, upon the other, to constitute him a 
trustee for the third person. If the former intention 
be his, the third person will have no right of action 
to recover the moneys; if the latter be his intention, 
a cause of action for money had and received will 
arise against the receiver of the moneys and in 
favor of such third person. It will thus arise, not 
because of the express promise of the receiver to 
pay, but because of property rights acquired by the 
third person, to enforce which the law will imply a 
promise on the part of the receiver to pay over 
(Williston on Contracts, sections 348, 349; National 
Bank v. Grand Lodge, 98 U. S. 123, Mellen v. 
Whipple, 67 Mass. 317).” 


And on page 58 of the opinion: 


“Where, however, the owner delivers the moneys to 
another upon an agreement that they will be paid 
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to a third person, such third person acquires an 
equitable interest entitling him to have a recovery 
in an action for money had and received” (Miller v. 
Billingsly, 41 Ind. 489; Sweeney v. Houston, 243 
Penn. St. 542; Johnson v. Collins, 14 Iowa, 63; 
Goodwin v. Bowden, 54 Me. 424; White v. Hunt, 
64 N. C. 496; Rogers Locomotive Works v. Kelley, 
88 N. Y. 235; Gilman v. McArdle, 99 N. Y. 451; 
Matter of Carpenter, 131 N. Y. 86). 


The “trust” theory on which the instant claim is 
sustained was fully recognized in a very recent case, Ehag 
Eisen, Holding A. G. v. Banca Nat. a Romaniel, 306 N. Y. 
942 (1954). There the New York Court of Appeals held 
that the facts fell short of creating a Trust because control 
of the deposits remained in the Government, which pre- 
vented them from becoming trust funds. However, the 
following language makes clear that on the facts in the 
instant case, the court would hold that an enforceable trust 


arose. The opinion by Judge Fuld states at pages 
252-253: 


“The delivery of moneys by one person to an- 
other, with instructions that they be paid to a third 
person, may be effectual to create a trust for the 
latter’s benefit, but only where the depositor’s 
‘manifested intention read in connection with all 
the circumstances of the case indicates that the 
delivery was to be a finality, that the money Se 
was to be from that moment dedicated to the use of 
the third person’ (2 Williston, op. cit. p. 1035). On 
the other hand, no trust results, if ‘the use of the 
money or property was intended to be subject to the 
directions of the person delivering it’ or ‘if the 
holding was for his benefit and under his orders’ 
(Ibid.; see, also, Sayer v. Wynkoop, supra, 248 N. Y. 
54, 57, 59). Thus, a trust may be created where 
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moneys—held by a depositary as a sinking fund 
for the redemption of bonds—are irrevocably appro- 
priated for that purpose and are not under the 
dominion of the depositor (See Rogers Locomo- 
tive & Mach. Works v. Kelly, 88 N. Y. 234). 

“In the present case, a trust might have come 
into existence, if and when the sterling equivalent 
of the funds in question had reached British Over- 
seas, which was actually charged as trustee with the 
duty of applying the funds to the payment of inter- 
est and the maintenance of the sinking fund. But, 
up to that time, the government itself retained con- 
trol over the funds furnished by it; there was no 
final appropriation of the funds merely upon the 
deposit with defendant, for it was not charged with 
the duty of paying interest or maintaining the sink- 
ing fund. Its function or duty was merely to act 
as agent for, and on behalf of, the government, and 
subject to its directions, in converting the Rou- 
manian currency into foreign exchange and effect- 
ing its transmission to the bank which was to make 
payment to the bondholders.” (Emphasis ours.) 


It would be difficult to conceive more apt language to 
appropriate the deposits made by the exporters with the 
National Bank of Hungary to the trust to pay their debts 
than that used in the instant accepted offer (35-36). 

Williston on Contracts, Vol. Six, revised edition by 
Williston & Thompson, states at page 5429 of Section 
1938: 


“Impossibility due to foreign law does not fall 
within the same class as that due to domestic law, 
and it has generally been held no excuse for breach 
of contract.” 


6 Corbin on Contracts, West Publishing Co. edition $1343 
is entitled “Impossibility by Legal Prohibition or Act of 
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State—Outbreak of War”. It discusses only domestic 
legal prohibitions. Section 1351, entitled “Impossibility 
caused by Foreign Law or Government”, so far as here 
material, reads at page 450 as follows: 


«“* * * it is perfectly clear that when a contract is 
performable in the United States, our courts will 
not give effect to a foreign law or decree forbidding 
such performance * * *.” 


The accepted offer (35-36) was not a “license”. Nothing 
in the record authorizes National Bank of Hungary to 
issue a license. 

Since the Government of Hungary guaranteed payment 
of the debts due Appellees, it was to that Government’s 
advantage to have National Bank of Hungary agree to 
pay those debts with funds (foreign exchange) delivered 
to it by the primary debtors. Neither that Government 
nor National Bank of Hungary, even if it had been acting 
as that Government’s agent in making the offer which 
Appellees accepted, could avoid the liability evidenced by 
the offer (35-36) accepted by extending the credit, in reli- 
‘ance thereon. 

As either (1) an agent that made a promise (pp. 21-25, 
supra), and thereby became personally liable or (2) a 
trustee to pay (pp. 26-31, supra), National Bank of Hun- 
gary is a personal debtor to the Appellees; and their 
claims for $684,142.98 and $159,883.04 against its vested 
$168,158.07 have been properly allowed under the statute 
(28a) by the judgment from which the instant appeal is 
taken. 

The Hungarian Government agreed to deposit dollars 
to pay any credit, if any exporter failed to do so (23); 
and the instant debtor, at said Government’s request 
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(33-35), undertook, individually, to use the foreign ex- 
change received from its exporters for that purpose 
(35-36). 

In view of the above demonstrated lack of merit in 
Appellant’s contention (22b) that the court below lacked 
jurisdiction because the instant claims are against the 
Government of Hungary and that the statute (28a) for- 
bade the instant claims to be filed against vested assets 
of the National Bank of Hungary, Appellees deem discus- 
sion of cases cited by Appellant (25b-26b) to the effect 
that this contention may be made on appeal, although 
not made below, to be unnecessary. 


CONCLUSION 
The judgment appealed from should be affirmed. 


Dated, September 17, 1962. 


Respectfully submitted, 


Suaw, Prrrmay, Porrs, Trowsrice & Mappen, 
and 
Waite & Case, 
Attorneys for Appellees. 


Brackiey Saw, 
A. Hayne DEYAMPERT, 
Of Counsel. 
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I The record demonstrates beyond any question that 
the National Bank of Hungary was acting as an 
agency of the Hungarian government. 


That the New York Trust Company may have 
“relied” upon the August 25, 1931, letter constitutes 
no sufficient basis for the allowance of appellees’ 
claims 


The fact that the $168,158.07 at issue here was 
vested as property of the National Bank of Hun- 
gary is not inconsistent with the banks’ being a 
governmental agency with respect to the transactions 
here involved. 


The rule that where an agent receives money from 
his principal to hold in trust for a third person, then 
the agent may in some circumstances be personally 
liable to the third person, is completely inapplicable 
to the instant case 


The appellees’ attempt to manufacture two separate 
and independent debt claims out of what is at most 
a single claim for breach of contract, is completely 
inconsistent with the congressional purpose 
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THE RECORD DEMONSTRATES BEYOND ANY 
QUESTION THAT THE NATIONAL BANK OF 
HUNGARY WAS ACTING AS AN AGENCY OF 
THE HUNGARIAN GOVERNMENT 


In our main brief, two independent grounds were set 
forth requiring a reversal of the district court’s judgment: 
(1) the August 25, 1931, letter, which the appellees con- 
tend created a contract between the National Bank of 
Hungary and the New York Trust Company, was in fact 
nothing more than a revocable governmental license or 


(1) 
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privilege; (2) even if the letter did rise to the dignity of 
a binding contractual obligation, the appellees’ claim is 
barred by section 208(a) of the International Claims 
Settlement Act of 1949, 22 U.S.C. 163lg(a), which pro- 
vides that no debt claim shall be allowed by the Office 
of Alien Property if it is asserted against an agency of 
the Hungarian Government. Both of these arguments 
rest upon the fact that, with respect to the transactions 
here involved, the National Bank of Hungary was acting 
as a governmental agency.’ This fact has been, until the 
appellees filed their brief in this Court, completely un- 
disputed. However, the appellees in their brief now 
suggest that the National Bank of Hungary was not 
acting as a governmental agency (Appellees’ brief, pp. 
12-18). This suggestion is flatly inconsistent with the 
entire record in this case. There can be absolutely no 
doubt that the National Bank of Hungary was, in re- 
gard to the transactions involved in this case, acting en- 
tirely as an agency of the Hungarian Government. 
That this was the capacity in which the National Bank 
of Hungary acted is clear from the facts contained in 
the appellees’ complaint in the district court (J.A. 3-13). 
In paragraph three of that complaint, it is stated that the 
“{pJlaintiffs’ claims arose out of the Hungarian Export 
Credit Agreements of 1928 and in connection therewith, 
the August 25, 1931 exemption from the Moratorium 
Laws of Hungary and the Foreign Exchange Regulations 
thereunder * * *.” (J.A. 4). How can an exemption 


1Of course, even if the National Bank of Hungary were not 
acting as an agency of the Hungarian Government, we de not 
believe that it would be contractually liable to the New York 
Trust Company because of the August 25, 1931, letter. The letter 
would still have constituted only a license, unsupported by any 
consideration to the Bank. Moreover, if the National Bank was 
not an agency of the Government, then the impossibility of per- 
formance defense because of a change in law would be available 
to it, for the revocation of the exemption, as the January 15 
cablegrams from the New York Trust Company reveal, was effected 
by a moratorium decree and a letter from the Hungarian Minister 
of Finance (J.A. 36). 
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from governmental laws and regulations be granted ex- 
cept by the government or an agency thereof? For the 
National Bank of Hungary to have granted the New York 
Trust Company an exemption from the Moratorium Laws 
of Hungary and the Foreign Exchange Regulations there- 
under, it had to be acting in a governmental capacity. 
The appellees’ complaint later, in paragraph 4(c), states 
(J.A. 6): 


Shortly before August 14, 1931, the Hungarian 
Government by decrees known as Moratorium Laws, 
provided that payments outside Hungary required 
permission of the National Bank of Hungary, owned 
in part by the Hungarian Government and being its 
agent for the administration of foreign exchange. 
If a governmental decree requires that payments outside 
of the country require permission of a particular organ- 
ization, that organization, with respect to authorizing 
foreign payments pursuant to the decree, is a govern- 
mental agency. And, it is a tautology that an organiza- 
tion which is owned partly by a government and is that 
government’s “agent for the administration of foreign 
exchange” is a governmental agency in regard to foreign 
exchange. The appellees’ complaint in paragraphs 4(e) 
and 4(f) goes on to describe that on August 21, 1931, 
the Hungarian Minister of Public Economy “wrote and 
ordered the Hungarian National Bank” (J.A. 6) that 
the foreign means of payment received by the exporters 
were to be applied primarily to the redemption of bills 
accepted and discounted by the New York Trust Company, 
and that the National Bank of Hungary wrote the letter 
of August 25, 1931, granting the exemption, “in response 
to the Hungarian Government’s order” (J.A. 7). In 
view of the very facts of the case as set forth in the 
appellees’ complaint, it is almost inconceivable that it 
should be contended that the National Bank of Hungary 
was not acting as a governmental agency. 
Furthermore, the various documents from the admin- 
istrative record fully confirm the facts as set forth in the 
complaint, showing that the role National Bank of Hun- 
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gary was as an agency or instrumentality of the Hun- 
garian Government. The August 14, 1931, letter from 
the Hungarian Commercial Bank of Pest to the National 
Bank of Hungary refers to the “* * * decision of the 
Hungarian Government ordering the foreign means of 
payment forming the countervalue of exports to be de- 
livered to the Hungarian National Bank.” (J.A. 32). 
Also, as the appellees pointed out in their complaint, the 
August 21, 1931, letter from the Hungarian Minister of 
Public Economy to the National Bank of Hungary (J.A. 
34) and the National Bank’s letter of August 25, 1931 
(J.A. 35), show the National Bank to be the govern- 
mental agency for foreign exchange. This agency rela- 
tionship is likewise disclosed by the correspondence during 
1982 after the New York Trust Company’s exemption 
was revoked (J.A. 36-47). In addition, the Standstill 
Agreement of September 9, 1933, signed by the New York 
Trust Company, the eight Hungarian participating banks, 
and the Royal Hungarian Minister of Finance, con- 
clusively shows the National Bank of Hungary to be a 
governmental agency (J.A. 52): 


* * * nothing herein contained shall be deemed 
to constitute an admission by the Government of any 
claim based on any action or measure taken by the 
National Bank of Hungary in its capacity as Central 
authority of foreign exchange administration or a 
waiver by the Government of any rights or defenses 
it may have in respect of such alleged claim. 


Finally, the representations made by the appellees to 
the Office of Alien Property are replete with facts and 
statements disclosing that the National Bank of Hungary 
was acting throughout as an agency or instrumentality 
of the Hungarian Government. The New York Trust 
Company’s notice of claim states that the National Bank 
of Hungary “* * * was and is an instrument of the Gov- 
ernment of Hungary * * *” (J.A. 78). And in their 
objections to a dismissal of their claims, the appellees 
described the provisions of the 1931 Hungarian Mora- 
torium Laws as follows (J.A. 96): 
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Shortly before August 14, 1931, the Hungarian Gov- 
ernment by decrees known as Moratorium Laws, 
provided that payments outside ee required 
permission of the National Bank of Hungary, ob- 
tainable only when in the opinion of that Bank, 
owned in part by the Hungarian Government and its 
National Administrator of Foreign Exchange, a 
payment could be made without endangering the 
economic welfare of the Hungarian Government. 
(Emphasis supplied.)? 


Also in the appellees’ “Objections” filed with the Office of 
Alien Property, it is repeated that the August 25, 1931, 
permission by the National Bank of Hungary allowing 
the exporters’ foreign means of payment to be applied 
to the payment of bills accepted by the New York Trust 
Company, was in response to the Hungarian Govern- 
ment’s “order” (J.A. 97-98) .° 

The appellees also assert in their brief that “there is 
no evidence that the sovereign ‘ordered’ the repudia- 
tion” (Appellees’ brief, p. 14) and that “the January 15, 
1932 repudiation (144) by the National Bank of Hun- 
gary” was “not [based] upon any Hungarian Govern- 
ment order” (Appellees’ brief, p. 19). The position of 
the appellees appears to be that even if the August 25, 
1931, letter granting the exemption was written by the 


2It is noteworthy that the subsequent revocation of the New 
York Trust Company’s exemption was completely consistent with 
the provisions of the August, 1931, moratorium laws, for the 
exemption was revoked partly because of “well-known changes 
in economic conditions” (J.A. 37) and “to protect * * * the Hun- 
garian economic life” (J.A. 43). 


3 Other statements by the appellees to the Office of Alien Prop- 
erty showing the capacity in which the National Bank of Hun- 
gary acted, are found in the record on the following pages: J.A. 
104 (stating that the Bank was “an instrumentality of the Hun- 
garian Government”); J.A. 105 (describing the Bank as the 
“Agent” of the Government) ; J.A. 116 (describing the National 
Bank of Hungary as the “administrator” of the Moratorium 
Laws); J.A. 117 (pointing out that the Hungarian Government 
“ordered National Bank of Hungary, its instrumentality, to grant 
the exemption”); J.A. 123; J.A. 188-134; J.A. 186; J.A. 149: 
J.A. 150. 
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National Bank in its capacity as an agency of the Gov- 
ernment, the subsequent revocation of that exemption was 
an independent act on the part of the Hungarian Na- 
tional Bank for which the Bank, not the Government, 
would be responsible. However, this position is wholly 
inconsistent with the facts disclosed by the record. 

The facts concerning the revocation of the exemption 
are initially revealed by the New York Trust Company’s 
cablegram of January 15, 1932, to the Hungarian Com- 
mercial Bank of Pest, which states in part (J.A. 36): 


* * * we hereby notify you that declaration of 
Hungarian moratorium prohibiting payment in for- 
eign currencies and written advice by Hungarian 
Minister of Finance that commitment commission 
would not be paid January 15th followed by your 
failure make such payment today constitutes default 

The cablegram therefore discloses that the revocation of 
the exemption was not effected solely by the National 
Bank but was effected by a moratorium decree and a 
letter from the Hungarian Minister of Finance. The 
default was not merely a decision by the National Bank, 
as a private organization, refusing to continue the 
exemption. Also disclosing that the revocation of the 
exemption was not an independent decision of the Na- 
tional Bank is the January 20, 1932, letter from the Bank 
suggesting that the matter be discussed with the Royal 
Hungarian Minister of Finance (J.A. 37); the April 7, 
1932, letter from the National Bank to the New York 
Trust Company stating that the invalidation of the 
exemption was done under legal regulations governing 
the Bank’s functions (J.A. 40-41); and the June 14, 
1932, letter from the Hungarian National Bank to the 
New York Trust Company pointing out that “all meas- 
ures taken by the Bank always moved within the scope 
of the pertinent Government decrees and were, therefore, 
of the character of authoritative regulations” (J.A. 44). 

In light of the above facts, it can not rationally be 
contended that the National Bank of Hungary was not 
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involved throughout as an agency of the Hungarian Gov- 
ernment. Since the Bank was a governmental agency or 
instrumentality, its action comes within the principle, 
developed in our main brief, that where a government 
merely permits something to be done, and later revokes 
the permission, the government has not breached a con- 
tratual obligation to those who may have benefited from 
the original permission. Moreover, since the National 
Bank was an agency or instrumentality of the Hungarian 
Government, the appellees’ claim is clearly barred by 
Section 208(a) of the International Claims Settlement 
Act of 1949, 22 U.S.C. 1631g(a), which commands that 
“No debt claim shall be allowed under this section— 
(1) if it is asserted against Bulgaria, Hungary, or Ru- 
mania (including the government or any political sub- 
divisions, agencies, or instrumentalities thereof) * * *.” 


II 


THAT THE NEW YORK TRUST COMPANY MAY 
HAVE “RELIED” UPON THE AUGUST 25, 1931, 
LETTER CONSTITUTES NO SUFFICIENT BASIS 
FOR THE ALLOWANCE OF APPELLEES’ CLAIMS. 


It is urged in the appellees’ brief that, even if the Na- 
tional Bank of Hungary acted as an agency of the Hun- 
garian Government, it would be liable for the revocation 
of the exemption contained in the August 25, 1931, letter 
because the New York Trust Company relied upon the 
exemption (Appellees’ brief, pp. 14, 16). However, as 
pointed out in our main brief (p. 21), the mere reliance 
by 2 beneficiary of a governmental license or privilege does 
not turn that privilege into an irrevocable contract. Wis- 
consin & Michigan Ry. Co. v. Powers, 191 U.S. 379. As 
Justice Holmes made clear in that case, the fact that the 
beneficiary of a governmental grant incurred a detriment 
or change of position in reliance thereon is not itself 
sufficient to turn the grant into a binding, irrevocable 
obligation, but the two must be “set against each other 
in terms of bargain.” (Id., at 386-387.) And even this, 
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he observed, was a “narrow and technical” approach 
where the Government “is not making promises, but 
framing a scheme of public revenue and public improve- 
ment.” The same could be said of the instant case. The 
National Bank of Hungary, in its role of a governmental 
agency, was not entering a bargain and making an irre- 
vocable promise on August 25, 1931, such as the Hun- 
garian Government may have done earlier in 1928, but 
the Bank was giving permission for an arrangement 
between private parties to continue for the time being, as 
this was in the public interest. 

Moreover, even if the fact of the New York Trust 
Company’s reliance upon the August 25, 1931, letter 
would be deemed sufficient to convert the grant of per- 
mission into a binding contractual obligation, the claim 
would still be barred by section 208(a) of the Interna- 
tional Claims Settlement Act of 1949, 22 U.S.C. 1631g 
(a). The fact of reliance is completely irrelevant to this 
statutory prohibition. Section 208(a), flatly precludes 


debt claims asserted against an agency of the Hungarian 
Government, and this absolute unconditional prohibition 
requires the non-allowance of the claims here. 


Til 


THE FACT THAT THE $168,158.07 AT ISSUE HERE 
WAS VESTED AS PROPERTY OF THE NATIONAL 
BANK OF HUNGARY IS NOT INCONSISTENT 
WITH THE BANK’S BEING A GOVERNMENTAL 
AGENCY WITH RESPECT TO THE TRANSAC- 
TIONS HERE INVOLVED. 


The appellees argue that the appellant’s action in 
vesting the $168,158.07 at issue here as property of the 
National Bank of Hungary is inconsistent with the ap- 
pellant’s position that the Bank was an agency of the 
Hungarian Government in regard to the transactions 
upon which the appellees’ claims are based. It is stated 
(Appellees’ brief, p. 17) : 
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The vested $168,158.07 * * * was foreign exchange 
in Hungary. Appellant’s contentions would make 
said sum property of the Hungarian Government. 
It was vested as property of the National Bank of 
Hungary (211-215). 

If the Attorney General had considered the prop- 
erty vested as property of the National Bank of 
Hungary (211-215) to have been property of the 
Hungarian Government, he would have vested it as 
a ad of said government. 

the vested funds were owned by the National 

Bank of Hungary, the Attorney General, in his 

capacity as cer of Alien Property, should have 
owed Appellees’ claims against those funds. 

This argument by the appellees wholly fails to take 
into consideration the fact that the National Bank of 
Hungary was partly Government owned and partly 
privately owned, and performed dual roles—as a govern- 
mental agency and as a private bank. The vested prop- 
erty consisted of debts due the National Bank of Hungary 
by certain American organizations and accounts of the 
National Bank of Hungary with certain American Banks 
(J.A. 53-67). This property may very well have stemmed 
from the operations of the National Bank of Hungary as 
a private bank and not from its operations as Hungarian 
National Administrator for Foreign Exchange. The vested 
property would be available in the Office of Alien Prop- 
erty to pay debt claims against the National Bank of 
Hungary resulting from transactions of that Bank as a 
private commercial bank. 

On the other hand, the appellees’ claims grow out of 
activities of the National Bank of Hungary in its role as 
a governmental agency. They are asserted against that 
Bank as a governmental agency. Therefore, because of 
the prohibition of claims against a governmental agency 
contained in section 208(a) of the International Claims 
Settlement Act of 1949, 22 U.S.C. 1631g(a), the Office 
of Alien Property cannot pay the claims of the appellees. 
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THE RULE THAT WHERE AN AGENT RECEIVES 
MONEY FROM HIS PRINCIPAL TO HOLD IN 
TRUST FOR A THIRD PERSON, THEN THE 
AGENT MAY IN SOME CIRCUMSTANCES BE 
PERSONALLY LIABLE TO THE THIRD PERSON, 
IS COMPLETELY INAPPICABLE TO THE IN- 
STANT CASE. 


At the administrative level, the Office of Alien Property 
informed the appellees that “* * * the letter of August 
25, 1931 would appear to be written by the National 
Bank of Hungary in its governmental capacity of Central 
Authority for Foreign Exchange Administration * * * for 
the cancellation of which at the behest of the Hungarian 
Government it would incur no personal liability.” (J.A. 
87, 89). However, the administrative officials did not 
cite to the appellees section 208(a) of the International 
Claims Settlement Act of 1949, 22 U.S.C. 1631g(a), 
prohibiting the allowance of claims against an agency of 
the Hungarian Government. 

To the suggestion by the Office of Alien Property that 
the National Bank would not be personally liable because 
it acted as a governmental agency, the appellees argued 
that the moneys to be applied to bills accepted by the 
New York Trust Company were delivered to the National 
Bank by the Hungarian Government in trust for the pur- 
pose of paying the New York Trust Company; and 
therefore, under principles of agency law, the National 
Bank would be personally liable on the alleged promise 
to pay made on August 25, 1931 (J.A. 107). In their 
brief in this Court, in response to the Government’s 
position that section 208(a) of the Act bars their claims, 
the appellees have renewed this “trust fund” argument, 
citing several cases dealing with private princip nd 
agents (Appellees’ brief, pp. 21-81). However, the ap- 
pellees’ argument is for several reasons completely in- 
applicable to the present case. 


ll 


In the first place, the alleged contract upon which ap- 
pellees base their claim, the August 25, 1931, letter, did 
not effectuate a delivery by the Hungarian Government 
of money to the National Bank to be held by the latter 
in trust for the purpose of paying the New York Trust 
Company. The Hungarian Government at no time paid 
any money to the National Bank, but the money was 
foreign exchange, received by exporters for their products 
and turned over by them to the National Bank (J.A. 
35). Furthermore, the requirement that foreign means 
of payment be delivered to the Hungarian National Bank 
was a provision of the Moratorium Laws, in effect before 
the alleged contract of August 25, 1981 (J.A. 32). 

Second, the agency principles cited by the appellees, 
making an agent personally liable under some circum- 
stances for his principal’s obligation to pay a third 
person, are applicable only to private principlebeand 
agents. Certainly, a governmental agent is not personally 
liable where he acts in a lawful, authorized manner on 
behalf of his government. Any resulting liability is 
governmental. Cf., Wells v. Roper, 246 U.S. 385; Mine 
Safety Co. v. Forrestal, 326 U.S. 371. 

Third, even if the agency principles relied upon by the 
appellees would be otherwise in point, they are completely 
irrelevant here. Assuming that the August 25, 1931, 
letter constituted a binding contractual obligation, and 
assuming that, because of the agency law relied on by 
the appellees, the National Bank of Hungary was itself 
Hable to the New York Trust Company, all that this 
would show is that there was a legally recognized debt 
due the New York Trust Company from the National 
Bank of Hungary. However, in section 208(a) of the 
International Claims Settlement Act of 1949, Congress 
has decreed that the Office of Alien Property shall not 
pay debt claims asserted against an agency of the Hun- 
garian Government. This prohibition is controlling even 
if the debt, because of some rule of agency law, is 
otherwise valid. 


Vv 


THE APPELLEES’ ATTEMPT TO MANUFACTURE 
TWO SEPARATE AND INDEPENDENT DEBT 
CLAIMS OUT OF WHAT IS AT MOST A SINGLE 
CLAIM FOR BREACH OF CONTRACT, IS COM- 
PLETELY INCONSISTENT WITH THE CONGRES- 
SIONAL PURPOSE. 


In their brief, the appellees point out that they have 
filed a claim with the Foreign Claims Settlement Com- 
mission, pursuant to sections 302 and 303 of the Inter- 
national Claims Settlement Act of 1949, 22 U.S.C. 1641a 
and 1641b, based upon the Hungarian Government’s 
1928 guaranty to the New York Trust Company that 
accepted bills would be paid by the foreign exchange re- 
ceived by the Hungarian exporters (Appellees’ brief, pp. 
16-17). They further state that the Commission has 
allowed such claim (Appellees’ brief, p. 17). However, 
by filing the instant claim with the Office of Alien Prop- 
erty, against the National Bank of Hungary, the appellees 
have attempted to manufacture two separate and distinct 
claims out of a single related series of facts amounting 
to at most a single breach of contract by the Hungarian 
Government. Under the statutory scheme, this is a mat- 
ter which should be considered solely by the Foreign 
Claims Settlement Commission, not by both the Commis- 
sion and the Office of Alien Property. 

We wish to make it clear that we are not disputing 
that the appellees may have a valid claim against the 
Government of Hungary. What we do contend is that 
the August 25, 1931, letter did not in itself amount to a 
contract rendering the National Bank of Hungary liable 
to the New York Trust Company, and that, moreover, the 
National Bank was acting as a Governmental Agency 
and thus the Office of Alien Property had no jurisdiction 
to allow appellees’ claim. Whether or not the appellees 
have a valid claim based upon the Hungarian Govern- 
ment’s alleged breach of contract is, of course, a matter 
for the Foreign Claims Settlement Commission. However, 
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for the purpose of this argument, we will assume that 
the Hungarian Government did breach its agreement and 
that the appellees have a valid, allowable claim against 
the vested property of the Hungarian Government. 

In 1928, the Government of Hungary entered a contract 
whereby it agreed that Hungarian exporters would remit 
to the participating Hungarian banks (not including the 
National Bank of Hungary) amounts sufficient for the 
payment of their obligations on the basis of bills accepted 
by the New York Trust Company, and that should such 
firms fail to do so, the Government would remit the nec- 
essary amounts (J.A. 20-26). The Government extended 
its guarantee on September 16, 1980, so that it would be 
effective through January 15, 1933 (J.A. 29-81). How- 
ever, in early August, 1931, the Government passed de- 
erees, known as moratorium laws, prohibiting payments 
in foreign currencies (J.A. 32), and thus, unless an ex- 
emption benefiting the New York Trust Company was 
forthcoming, the Hungarian Government’s Moratorium 
decrees would appear to constitute a breach of its 1928 
contract. That exemption was forthcoming on August 
25, 1931 (J.A. 35). Then, sometime prior to January 
15, 1932, Governmental decrees prohibited payments in 
foreign currencies, and the Hungarian Minister of Fi- 
nance advised the New York Trust Company that the 
January 15, 1982, commitment commission would not be 
paid (J.A. 36). This action amounted to a revocation 
of the August 25, 1931, exemption, and therefore a breach 
of the 1928 agreement as extended in 1930. These are the 
simple facts of this case, and they amount to nothing 
more than a contract with the Hungarian Government 
and a breach thereof. Obviously, there is nothing in this 
factual picture revealing separate contracts—one with 
the Government of Hungary and one with the Hungarian 
National Bank as a private bank; nor do there exist 
separate breaches of contract—one by the Government 
and another by the National Bank. 

These facts furnish, at most, the basis for a claim 
against the Hungarian Government, and nothing more. 
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And, under the statutory scheme, such claims are to be 
considered by the Foreign Claims Settlement Commission, 
mot the Office of Alien Property which is concerned solely 
with claims against private persons and organizations. 
See sections 208(a), 302, and 303 of the International 
Claims Settlement Act of 1949, 22 U.S.C. 1631g(a), 
1641a, and 1641b (set forth on pp. 28-32 of our main 
brief). 

The appellees also suggest that if their claims filed with 
the Office of Alien Property are not allowed, the United 
States Treasury will be enriched by $168,158.07, to the 
“detriment of the Appellees and others whose claims 
against vested property of the Hungarian Government 
also have been allowed and paid to the extent of the 
property vested as having been owned by that Govern- 
ment.” (Appellees’ brief, p. 18). Of course, even if this 
were the result, it would furnish no sufficient ground 
for contradicting the explicit statutory scheme. How- 
ever, this would not be the result of the dismissal of the 
appellees’ present claims. 

Section 202(a) of the International Claims Settlement 
Act, 22 U.S.C. 1631a(a), provides in pertinent part: 


The net proceeds remaining upon completion of the 
administration and liquidation thereof, including the 
adjudication of any suits or claims with respect 
thereto under sections 1631f and 161g of this 
title, shall be covered into the Treasury. 


Then, section 302 of the Act, 22 U.S.C. 1641a, dealing 
with the funds to be administered by the Foreign Claims 
Settlement Commission, provides in part: 


The Secretary of the Treasury shall cover into each 
of the Hungarian, Rumanian, and Bulgarian Claims 
Funds, the funds attributable to the respective coun- 
try or its nationals covered into the Treasury pur- 
suant to subsections (a) and (b) of section 1631a 
of this title. 


Therefore, since there are no other claims against the 
National Bank of Hungary filed with the Office of Alien 
Property, the $168,158.07 will become part of the Hun- 
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garian Claims Fund to be administered by the Foreign 
Claims Settlement Commission. Since the appellees have 
filed a claim with the Foreign Claims Settlement Com- 
mission, they will, assuming that the Commission upholds 
their claim, be paid from this money. 

In conclusion, we would like to repeat that we are 
not in this case attempting to deprive the appellees of 
what may be a meritorious claim. Our position is that 
any claim they have is against the Hungarian Govern- 
ment, not against the National Bank of Hungary as a 
private organization, and, therefore, under the statutory 
scheme should be dealt with by the Foreign Claims 
Settlement Commission, not the Office of Alien Property. 


CONCLUSION 


For the foregoing reasons, and for those set forth in 
our main brief, we respectfully submit that the judgment 
below should be reversed with instructions to dismiss the 
complaint. 


JosEPH D. GUILFOYLE, 
Acting Assistant Attorney General. 


ALAN §S. ROSENTHAL, 

JoHN C. ELDRIDGE, 
Attorneys, 
Department of Justice. 
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Docket Entries 


Date Proceedings—578-61 


Feb. 23, 1961—Complaint, appearance, Exhibit A. filed. 

Feb. 23, 1961—Summons, copies (2) and copies (2) of Com- 
plaint issued. filed 

Mar. 24, 1961—Transcript of Record of Office of Alien 
Property re insolvent account of National Bank of Hun- 
ary. filed 

Apr. 5, 1961—Answer of deft. to complaint; c-m 4-5-61; ap- 
pearance of Daniel G. McGrath and Armand Du Bois. 
filed 

Apr. 5, 1961—Calendered (AC-N) 

Jun. 15, 1961—Motion of pltfs. for summary judgment; af- 
fidavit; P & A; exhibits 1, 2,&5;c-m 6-15-61; MC 6-15-61; 
statement of facts. filed 

Jun. 16, 1961—Stipulation of counsel extending time for 
deft. to file opposition to motion for summary judgment 
to 9-20-61. (M-N) filed 

Sept. 12, 1961—Stipulation of counsel extending time for 
deft. to file opposition to motion for summary judgment 
to 10-23-61. filed. 

Oct. 2, 1961—Called. Pretrial Examiner. 

Oct. 18, 1961—Opposition of deft. to motion of pltfs. for 
summary judgment and in support of defts. cross-motion ; 
e-m 10-18-61. filed 

Oct. 18, 1961—Cross-motion of deft. for summary judg- 
ment; statement of facts; c-m 10-18-61; MC 10-18-61; 
appearance of William H. Orrick, Jr., Donald B. Mac 
Guineas and Armand B. Du Bois. filed 

Oct. 24, 1961—Opposition of pltfs, to cross-motion of deft. 
for summary judgment; c-m 10-24-61. filed 

Nov. 8, 1961—Stipulation as to exhibits 1, 2, 3 and other 
attached papers (4). filed 

Nov. 27, 1961—Memorandum of opinion granting pltfs. 
motion for summary judgment and denying defts. motion 
for summary judgment. (N) Holtzoff, J. 
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Dec. 6, 1961—Order granting pltfs. motion for summary 
judgment; denying defts. cross-motion for summary 
judgment; modifying final schedule of the Office of Alien 
Property to allow the filed debt claims of pltf. Chemical 
Bank New York Trust Co. for $684,142.98 and of pltf. 
Manufacturers Trust Co. for $159,883.04 against the 
$168,158.07 stated in said schedule; directing Asst. Atty. 
Gen. in charge of the Civil Division as Director of the 
Office of Alien Property to pay $168,158.07, $136,385.72 
to pltf. Chemical Bank New York Trust Co. and $31,852 
to pltf. Manufacturers Trust Co. (Ex. A) (N) Holtzoff, J. 

Jan. 22, 1962—Notice of appeal by deft. from order 12-6-61; 
copy to Shaw, Pittman, Potts & Maechling. filed 

Mar. 2, 1962—Order extending for filing record on appeal 
to and including April 21, 1962 (N) (AC-N) Holtzoff, J. 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


(Filed Feb. 23, 1961) 
578-61 


CuemicaL Bank New York Trust Company, 165 Broadway, 
New York 15, N. Y., and Manuracrurers Trust Company, 
55 Broad Street, New York 15, N. Y., Plaintiffs. 

against 

Rosesgr F. Kennepy, Attorney General of the United States, 

Defendant. 


Complaint for Review of Schedule Under International Claims 
Settlement Act 


Plaintiffs, by Shaw, Pittman, Potts & Maechling of 910 
17th Street, N.W., Washington 6, D. C., and White & Case 
of No. 14 Wall Street, New York 5, N. Y., their attorneys, 
for their complaint allege: 


1. The jurisdiction of this court is invoked and this action 
arises under Sec. 208(f) of the International Claims Settle- 
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ment Act of 1949, as amended, Par. (f) of Section 1631g of 
22 U.S.C.A. as incorporated in 22 U.S.C.A. See. 1631 et seq., 
hereinafter called the Act, which inter alia authorizes suits 
in this court, by parties aggreived thereby, to review 
schedules of allowances by defendant in his capacity as 
Office of Alien Property of debt claims filed against seized 
assets of Hungarian debtors and designee of the President 
with respect thereto. 


2. Plaintiffs, pursuant to the provisions of the Act duly 
filed claims S66835 and S66838 for $684,142.98 and $159,- 
883.04 respectively, during March 1957, against assets of 
the National Bank of Hungary seized by defendant as 
Director of Office of Alien Property, and now determined 
by him to be the net amount of $168,158.07 and said claims 
have been disallowed. A copy of the final schedule of the 
determination by the defendant allowing no claims against 
the seized $168,158.07 of the National Bank of Hungary and 
letter transmitting same is annexed hereto marked Exhibit 


A and made a part hereof. Plaintiffs are the only claimants 
that filed claims against said seized assets. 


3. Plaintiffs’ claims arose out of the Hungarian Export 
Credit Agreements of 1928 and in connection therewith, the 
August 25, 1931 exemption from the Moratorium Laws of 
Hungary and Foreign Exchange Regulations thereunder, 
and the written undertaking of the National Bank of Hun- 
gary, hereinafter set forth, and copies of which were sub- 
mitted in support of the claims which have been disallowed. 


4. Based upon authenticated documents, the obligation 
of the Nattional Bank of Hungary to the plaintiffs arose 
out of the following facts; the plaintiff Manufacturers 
Trust Company having been one of the participants with 
The New York Trust Company (now Chemical Bank New 
York Trust Company) and having heretofore taken an as- 
signment of its rights as such participant: 


(a) By agreement between (i) The New York Trust 
Company (now Chemical Bank New York Trust Company, 
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and hereinafter called the Trust Company) dated Decem- 
ber 19, 1928, and (ii) eight Hungarian Banks for the self 
liquidating revolving $5,000,000 Export Credit, to enable 
Hungarian Exporters to obtain financing for products 
exported from Hungary, the Trust Company agreed to 
accept, or cause to be accepted ‘‘Dollar drafts * * * not 
to exceed * * * dollars 5,000,000 * * * to mature not later 
than three months from the respective dates of accept- 
ances’’; and said banks ‘‘irrevocably”’ guaranteed ‘‘the 
due payment at maturity of any and all drafts drawn by 
our customers and which shall have been accepted by you 
or your nominees’’, and agreed to 


«<* * * place on deposit with you * * * lawful money 
of the United States * * * to meet the principal of 
each such acceptance together with effective expenses, 
if any.”’ 


(b) The Royal Hungarian Minister of Economics on 
behalf of the Royal Hungarian Government, by concurrent 
agreement with said eight banks, agreed that the firms 
taking the credit (the drawers and beneficiaries of the 
drafts), would remit ‘‘to the credit of the special account 
of the Banks with The New York Trust Company of New 
York any and such amounts sufficient for the payment of 
all and any of their obligations on the basis of bills ac- 
cepted and discounted by the New York Trust Com- 
pany * * *’’ and that should said drawers fail so to do 

“©* * * the Minister undertakes to remit the neces- 

sary amount * * *.”’ 
The agreement, by an extension agreement of September 
16, 1930, was extended to January 15, 1933, (but was termi- 
nated January 15, 1932) and the Hungarian Government, 
both by the above mentioned agreement of December 19, 
1928 with the eight banks and also by a separate agreement 
dated September 16, 1930 

<¢* ® * ynconditionally guaranteed to the Banks the 

payment of drafts drawn under the Export Credit, at 

maturities thereof * * *.”” 
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(c) The Credit flowed, revolved and interest and com- 
missions were paid in dollars as provided in the contracts. 
Shortly before August 14, 1931, the Hungarian Government 
by decrees known as Moratorium Laws, provided that pay- 
ments outside Hungary required permission of the National 
Bank of Hungary, owned in part by the Hungarian Govern- 
ment and being its agent for the administration of foreign 
exchange. 


(d) The Trust Company about August 14, 1931, caused 
to be pointed out to the National Bank of Hungary that 
the Export Credit was granted 


«* © * exclusively on the basis of so-called eligible 
bills ie. bills whose drawing serves the financing of 
the countervalue of exported merchandise sold in 
credit’’; that 


“In consequence of this the credit cannot be used 
for financial bills but only for so-called self-liquidating 
bills ie. bills whose payment is not met out of the 
means of the debtor in general but out of that sum 
which is encashed by the debtor as countervalue of 
the exported merchandise in foreign money of course.”’; 
and that 


“Should either the nature of the bills not comply 
with these conditions or the self-liquidating character 
of the bills cease to exist in consequence of the deci- 
sion of the Hungarian Government ordering the for- 
eign means of payment forming the countervalue of 
exports to be delivered to the Hungarian National 
Bank, The New York Trust Company would, * * ° 
be entitled to abstain immediately from the credit 
agreement * * *.” 


(e) August 21, 1931, Mr. Bud, Minister of Public Econ- 
omy of the Hungarian Government, wrote and ordered the 
Hungarian National Bank, as follows: 
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«<* © © The close connexion with exported goods and 
the fact that the redemption of the bills is to be met 
out of the countervalue of the goods sold form impor- 
tant conditions of the acceptance of the bills. 


“The obligation of delivery of the foreign means of 
payment encashed by the exporter would, in principle, 
deprive the exporters’ bills of their above-described 
eligible character. In consequence of this I beg to re- 
quest your accession thereto that those foreign means 
of payment as are delivered to the Hungarian National 
Bank by exporters enjoying the above deseribed export 
credits, shall be kept on a separate account in such a 
fashion that those sums of foreign means of payment 
as are delivered by the firms using the export credits 
shall be turned primarily to the redemption of the 
bills accepted and discounted by The New York Trust 
Company.’’ 


(f) In response to the Hungarian Government’s order 
set out in paragraph (e) above, the National Bank of 
Hungary wrote the Trust Company’s agent August 25, 
1931, exempting payments in dollars of drafts under the 
Export Credit from the above mentioned Moratorium Laws, 
as follows: { 


«* © © we give our consent that the countervalue in 
foreign exchange of bills discounted within the frame 
of the $5,000,000.—export credit granted by The New 
York Trust Company, of New York, may be claimed 
by the exporters from the Hungarian National Bank 
at the time of the falling due of these bills. 


On the other side, we stipulate that these exporters 
shall deliver to us the foreign means of payment en- 
cashed by them. The amounts so delivered by the 
exporters will be kept on a separate account and will 
be used in the first line for the payment of the bills 
discounted by the New-York Trust Company * * *.”’ 
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(g) In reliance on the unqualified August 25, 1931 exemp- 
tion and commitment, and performances thereunder by the 
National Bank of Hungary in the form of permitting dollar 
payments ‘‘at the time of acceptance thereof, upon such 
original Dollar-drafts, an acceptance commission of one 
per centum /1%/ per annum * * * on the face amount of 
such drafts” and ‘‘interest,” the Trust Company kept the 
Credit revolving and indebtedness based on drafts ac- 
cepted before January 19, 1932, amounted to $3,735,765.00. 
Before that date the National Bank of Hungary had not 
attempted to repudiate the exemption of payment in dollars 
of drafts under the Export Credit from the Hungarian 
Moratorium Laws and its undertaking under the commit- 
ment mentioned in paragraph (f) above. Its liability there- 
under, therefore, had become fixed as of the termination of 
the Export Credit, about January 15, 1932. 


(h) Interest on and the principal of the loans were paid 
in dollars in New York, N. Y. and the Export Credit in 
dollars was maintained on a revolving basis until January 
15, 1932, when the National Bank of Hungary discontinued 
applying the foreign exchange received by the Hungarian 
Exporters, as stated in paragraph (f) above would be done, 
towards paying even the interest on the indebtedness aris- 
ing under the Hungarian Export Credit Agreement, that 
was to have been liquidated as to interest as well as to 
principal out of said foreign currencies so paid by the 
customers of the Hungarian Exporters. The loans would 
not have been made without the exemption and commit- 
ment in (f) above. They would have been paid in New 
York, N. Y. but for the unconscionable breach thereof. 


(i) The National Bank of Hungary’s attempt to repudi- 
ate the exemption and its obligation mentioned in para- 
graph (f) above was not based on any alleged failure in 
receiving the foreign exchange from the Hungarian ex- 
porters, but upon the above mentioned Moratorium Laws, 
from which exemption had been granted by the Hungarian 
Government to induce the continuance of the credit and 
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with the undertaking included therewith had been relied 
upon by the United States Banks in accepting and dis- 
counting the drafts under the Export Credit. In its Janu- 
ary 20, 1932 letter, the National Bank of Hungary stated, 
so far as here material: 


“«# * * we are sorry to inform you to be compelled to 
consider as null and void our letter of August 25th 
1931, by which we have consented that the amounts of 
the maturing drafts be applied for to us and by which 
we have promised to handle the foreign currencies de- 
livered by the exporters on a special deposit-account. 
Thus in the future the exporters utilizing this credit 
will have to deliver to our institution the foreign cur- 
rencies resulting from their exports and are under 
existing regulations prohibited to utilize the foreign 
currencies for the purpose of repayment of their ex- 
port-credits.’’ 


In its April 7, 1932 letter the National Bank of Hungary 
stated, so far as here material: 


“«* * * we supposed that you would employ the entire 
amount thus repaid again for financing Hungarian ex- 
ports, #8 99 


‘‘Our assumption * * * not having been realised and 
the conditions which prevailed in the month of Aug- 
ust, 1931, having changed considerably as the crisis 
deepened, the technical procedure we promised to 
follow had to be considered as frustrated for objec- 
tive reasons. 


‘Our letter of January 20th, was based on the facts 
mentioned above, and under the legal regulations gov- 
erning our functions it was not only our right but 
our duty as well, to invalidate also formally the ex- 
emption granted to you, * * *.’’ 


Since the credit would have revolved to January 15, 1933 
as agreed but for this repudiation, ‘‘welching’’ and breach 


10 


of contract, the above contention of the National Bank of 
Hungary is without merit. The Trust Company termi- 
nated the Export Credit Agreement January 15, 1932 be- 
cause of the repudiation of the exemption from the Mora- 
torium Laws. 


(j) In the Trust Company’s response to the attempted 
repudiation of the exemption the Credit, the said at- 
tempted repudiation and the commitment of the National 
Bank of Hungary are accurately stated as follows: 


“* * * no use of this credit could occur nor drafts be 
drawn on us thereunder unless the drawer corporation 
or other exporter had made a shipment of goods which 
had been sold to a foreign buyer, the settlement of 
which transaction would have provided the means for 
liquidating the drafts. It was agreed that the credit 
was revolving in its nature and only permitted the 
drawing of drafts not exceeding 90 days. Conse- 
quently, it could not be interpreted in any sense as & 
definite investment of capital in Hungary and, as 
stated above, the repayment by foreign customers of 
Hungarian shippers would liquidate the credit with- 
out the repayment by the Hungarians themselves from 
any internal capital sources unless, of course, at the 
final maturity of the credit the Hungarians had not 
effected complete collection of their foreign accounts 
receivable. However, even in the latter event, if the 
Hungarian obligors themselves had not been able to 
completely liquidate the credit at its maturity, the 
underlying transaction would eventually have done so. 


It was in recognition of the application of the for- 
eign exchange created by such foreign transactions to 
the liquidation of the related drafts that the National 
Bank of Hungary gave its written consent and it was 
distinctly a concession on our part that the current 
liquidation of the then outstanding transactions should 
be left at the disposal of the National Bank in ex- 


11 


change for its undertaking that, upon termination of 
the arrangement under which these drafts were 
drawn, it would permit the then outstanding foreign 
accounts receivable of the Hungarian debtors or the 
latter themselves to carry out the premises of the 
credit and repay it. 


Since no question of repayment of capital is in- 
volved and since, in itself, this entire credit operation 
was a special self determining and self liquidating 
transaction, there is no basis for applying to it the 
question of equal treatment under subsequent stand- 
still arrangements with other nations; and it is our 
contention that the action of the Royal Hungarian 
Government and the National Bank of Hungary in 
appropriating the foreign exchange produced by the 
means of this credit and rightfully applicable to its 
liquidation constituted confiscation, appropriation and 
diversion of funds for the servicing of capital invest- 


ments or for other national purposes. Contrary to 
the view of your bank that it was obligated to invali- 
date what it calls an exemption granted to us; what 
actually occurred constituted deliberate interference 
with a self-contained and self-liquidating operation 
for the benefit of parties not at all interested in this 
operation.”’ 


The further meritless attempted justification by the Na- 
tional Bank of Hungary of its repudiation of the exemption 
and breach of its commitment was rejected by the Trust 
Company. 


(k) September 3, 1933 the Royal Hungarian Govern- 
ment, the Banks and the Trust Company entered into an 
agreement to place the then conceded outstanding Export 
Credit indebtedness of $3,316,882.52 under the Hungarian 
Standstill Agreement dated March 8, 1933. Article SEVEN 
of that Agreement specifically provided that such placing 
of the Credit would be without prejudice to the rights of 
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the Trust Company under the commitment of the National 
Bank of Hungary set out in paragraph (f) above. The 
exact pertinent language reads as follows: 


“Tt is agreed by the parties that the consent to the 
adherence by the Trust Company to the Standstill 
Agreement and such adherence and the adherence to 
the Standstill Agreement by the Banks, all as herein 
provided, shall relate solely to the Export Credit and 
shall not be deemed to constitute any representation, 
commitment or waiver with respect to any other exist- 
ing credits or claims between the Trust Company or 
its participants and any one or more of the Banks or 
the Government including any claims which the Trust 
Company or its participants may have under or aris- 
ing out of the delivery of foreign exchange to the 
National Bank of Hungary and the latter’s letter to 
the Hungarian Commercial Bank of Pest, dated Aug- 
ust 25, 1931, in respect thereof. * * *” 


(1) The Supplement to item 9 of the claim of the Trust 
Company against the National Bank of Hungary 66835 
and exhibits thereto detail the history of the debt under 
the Hungarian Export Credit and show same was as of 
August 9, 1955, $684,142.98. 


(m) The Office of Alien Property by letter to White & 
Case dated February 4, 1959, states that the vested funds 
of the National Bank of Hungary amount to $152,000 and 
that there are two outstanding debt claims against same 
aggregating $844,000. They are of The New York Trust 
Company for $684,142.98 and of the Manufacturers Trust 
Company, (which took an assignment of its participation 
with the Trust Company under the Export Credit), for 
$159,883.04, each based on loans under the Export Credit, 
through discounting drafts for the Hungarian exporters. 
Justice and the documents detailed above require that 
these vested funds be applied to those two claims. 
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5. The Director of the Office of Alien Property made no 
specific finding in connection with entering the order dis- 
allowing the claims and serving on claimants the final 
schedule which is to be reviewed by the instant action, so 
far as plaintiffs have been informed. 


Wuererore, plaintiffs demand judgment modifying the 
schedule under review by having same appropriately allow 
plaintiffs’ respective claims and directing payment pur- 
suant to the schedule as thus modified to the extent of the 
$168,158.07 available therefor, in the ratios of their re- 
spective claims, being $136,305.72 and $31,852.35 respec- 
tively; and for such other, further or different relief as to 
the court may seem just and proper. 


Warre & Case 
By Orson S, Marpex 

A Member of the Firm 
Office and P. O. Address : 
14 Wall Street 
New York 5, N. Y. 
Phone No. RE 2-1040 

and 
Suaw, Prrrman, Ports & Marcuurne 
By Brackiey Saaw 

A Member of the Firm 
Office and P. O. Address : 
910 17th Street, N-W. 
Washington 6, D. C. 
Phone No. NA 8-8046 

Attorneys for Plaintiffs 
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UNITED STATES DISTRICT CcoURT 
FOR THE DISTRICT OF COLUMBIA 


(Filed April 5, 1961) 
Civil Action No. 578-61 


Cuemica, Bank New York Trust Company and 
Maxuracrurers Trust CoMPaNyY, Plaintiffs 


Vv. 


Rosset F. Kennepy, Attorney General 
of the United States, Defendant. 


Answer 
Defendant, for his answer to the Complaint for Review: 


I. Admits the allegations of paragraph 1 of the com- 
plaint. 


II. Admits the allegations of paragraph 2 of the com- 
plaint. 

IIL. Admits the allegations of paragraph 3 of the com- 
plaint. 

IV. Denies the allegations contained in the first sentence 
of paragraph 4 of the complaint that an obligation of the 
National Bank of Hungary to the plaintiffs arose out of 
the facts stated in the paragraph ; denies the allegation 
contained in paragraph 4(g) of the complaint that the lia- 
bility of the National Bank of Hungary had become fixed 
as of the termination of the Export Credit, about January 
15, 1932; denies the allegation contained in paragraph 4(b) 
of the complaint that preach of the exemption and commit- 
ment contained in the Hungarian National Bank’s letter 
of August 25, 1931 was unconscionable; denies the alle- 
gations contained in paragraph 4(i) of the complaint 
that since the credit would have revolved to January 15, 
1933 as agreed but for this repudiation, ‘‘welching”’ and 
breach of contract the contentions of the National Bank 
of Hungary in their letters of January 20, 1932 and April 
7, 1932 were without merit; denies the allegation contained 
in paragraph 4( j) of the complaint that the justification by 
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the National Bank of Hungary of its repudiation of the 
exemption was meritless; and denies the allegation con- 
tained in paragraph 4(m) of the complaint that justice 
and the documents detailed in the preceding paragraphs 
of the complaint require that the vested funds of the Na- 
tional Bank of Hungary be applied to the two claims, but 
except as thus expressly denied admits each and every alle- 
gation of paragraph 4 of the complaint. 


V. Admits the allegations of paragraph 5 of the com- 
plaint. 


For a Complete Defense to the Complaint for Review, 
the Defendant Alleges: 


VI. That the dismissal and disallowance of plaintiffs’ 
debt claims (Nos. 66835 and 66838) on the ground of no 
debt was in accordance with law and the provisions of 
Section 208 of the International Claims Settlement Act of 
1949, as amended, 22 U.S.C. 1631g, since any liability that 
the National Bank of Hungary may have had to the plain- 
tiffs under its letter of August 25, 1931 to the Hungarian 
Commercial Bank of Pest was excused when it was deter- 
mined in January 1932 that continued performance of the 
commitment would violate Hungarian Foreign Exchange 
Regulations. 


Wuenerore, defendant demands judgment dismissing the 
plaintiffs’ complaint for review. 


Pav V. Myron 
Acting Director 
Office of Alien Property 


Daye. G. McGrata 

Armanp B. DuBors 
Attorneys, Department of 
Justice, 


Office of Alien Property 


Washington 25, D. C. 
Attorneys for Defendant 
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DOCUMENTS FROM ADMINISTRATIVE FILE 


Letter Contract of December 19, 1928 
Dear Sirs, 


We the undersigned hereby confirm that we have con- 
cluded with you a contract set out in the following: 


I/. Fulfilling our desire to arrange for Hungarian per- 
sons, corporations, partnerships, companies, associations 
and other institutions engaged in the export-trade to finance 
on an enlarged scale the exportation for their respective 
products from Hungary and you being willing to assist us 
in connection with such financing by accepting, or causing 
to be accepted, dollar-drafts, all as hereinafter is more 
fully set forth 


you agree to accept, or to cause nominees or participants 
selected by you to accept on or before 15 October 1930 
Dollar drafts duly drawn in the matter hereinafter pro- 
vided by such Hungarian persons, corporations, partner- 
ships, companies, associations and other institutions / all 
hereinafter referred to as ‘‘firms’”’ / and sent to you by us 
from time to time, the total face amount of such Dollar- 
drafts drawn under this credit however not to exceed an 
ageregate of five million dollars / dollars 5,000.000 / at 
anyone time outstanding, such dollar-drafts to mature not 
later than three months from the respective dates of ac- 
ceptance thereof. 


2/. All such Dollar-drafts shall be drawn in amounts 
designated by us, but in no case in excess of $50.000.- / 
fifty thousand dollars / each, with the name of the drawee 
bank left blank. Upon arrival of the drafts at your Office, 
you will inscribe and are hereby authorized and empow- 
ered to inscribe in that portion of the draft left blank for 
the name of the drawee either your own name or the name 
of such nominees or participants in this credit as you 
may select. 
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3/. Upon receiving the said Dollar-drafts at your Office 
in New York you agree either to accept the same or to 
cause the same to be accepted by the nominees or partici- 
pants whose names as drawees you will inscribe upon the 
drafts. Each draft or set of drafts forwarded to you 
will be accompanied by a letter from us heretofore de- 
scribed to the following effect: 


‘Referring to the Hungarian export credit agreement 
with The New York Trust Company dated December 19, 
1928, under which the undersigned is an associate member, 
we enclose herewith original drafts drawn in accordance 
therewith Numbers dated drawn by 

and endorsed by for $ . 
You are hereby requested to accept the said drafts or cause 
the same to be accepted in accordance with the terms of 
said argeement. We hereby represent und, certify to you 
that the said drafts have been drawn in accordance with 
the above described agreement, and that the proceeds 
thereof will be used to finance the export from Hungary 
to of 2 


4/. We agree to place on deposit with you, not later than 
two days prior to the maturity of each acceptance, lawful 
money of the United States sufficient in amount to meet 
the principal of each such acceptance together with effec- 
tive expenses, if any. 


We are entitled to continue this credit or part thereof 
on anyone of the drafts sent to you under the present 
agreement for more than 3 months. In this case we under- 
take on or before the third day preceding their due date 
to hand you new bills, which must be made out also in 
every respect in full accordance with the provisions of this 
agreement. You agree to accept, or cause your nominees 
or participants in this credit to accept, these Dollar drafts 
as may be presented each to be of a tenor not exceeding 
ninety days. It is expressly understood that all such 
further drafts are to be matured and be liquidated not 
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later than 15th January 1931. The amount of these bills 
is to be included in the amount of $5,000.000- / five million 
dollars / as fixed in $1, so that the total amount outstand- 
ing at anyone time including interests, acceptance-commis- 
sion and effective expenses shall not exceed 5,000.000 $ / 
five million dollars/. 


5/. We will pay you as a commitment commission, in ad- 
vance within 10 / ten / days from the execution of this 
agreement five-eighth of one per centum / 5m of 1% / flat, 
of the aggregate amount of the credit provided for herein, 
namely Five Million Dollars, /$5,000.000.-/. The same 
amount has to be paid by us to you, without regard to the 
amount of the bills accepted or to be accepted under the 
present agreement, as a commitment commission the 15th 
January 1930. 


6/. You will, at the time of acceptance thereof, discount 
the original Dollar-drafts drawn upon you, or your nomi- 
nees or participants, from time to time, at the market rate 
prevailing in New York City upon prime Banker’s accept- 
ance of equal tenor existing at the time of such discount, or 
will cause your nominees or participants to discount the 
same at such rate. 


We will also pay to you at the time of acceptance thereof, 
upon such original Dollar-drafts, an acceptance commis- 
sion of one per centum / 1% / per annum pro rata temporis 
on the face amount of such drafts. 


7/. You will allow interest upon balances of funds in hand 
in anticipation of acceptance, such interest to be at the 
current rates governing current accounts prevailing from 
time to time in New York City. 


8/. We hereby irrevocably guarantee, jointly and sev- 
eraly and each for the other as bailors and payers / Burgen 
and Barzahler / the due payment at maturity of any and 
all drafts drawn by our customers and which shall have 
been accepted by you or your nominees or participants, 
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in accordance with this agreement / see paragraph 1 and 2 
of article 4/. 


You or your nominees or participants are entitled to 
assign or transfer the whole or any part of their claim or 
claims against us arising hereunder and the transferee 
shall have the same rights and powers with the reference 
thereto as are hereby given to you or your nominees or 
participants. 


You may create a syndicate and grant participations in 
the agreement to other banks or trust companies or firms. 


9/. This agreement shall be binding upon and benefit the 
parties hereto and our respective successors, but we shall 
not assign the right, title and interest herein to any per- 
son, or partnership or corporation without your consent 
in writing. 

10/. We consider the present letter of agreement as 
commercial letter conditionally free of stamp-duty, but 
should it be found to be subject to hungarian stamp-duty 
for any reason whatsoever, than such duty or any fee to- 
gether with any fines and penalties shall be solely for our 
charge. 


11/. This letter of agreement may be executed in one or 
more counterparts, each of which shall be taken as a com- 
plete and original agreement but all together shall con- 
stitute one agreement. 
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12/. This agreement shall be construed according to the 
laws of the State of New York. 


Budapest, 19th December 1928. 
Accepted 


THE NEW YORK TRUST COMPANY 


by Lucian T. Zell m.p. 
Assistant Vice President. 


Huncartan ComMERcIAL Bank oF Pest 
Frrsr Nationa Savincs Bank Corporation 
oF Psst 
Houwncarran Discount anp ExcHance Bank 
Brirish Huncarwn Bank Linrep 
Huncartan Centray Savines Bank 
Huncartan Generat Savines Bank 
Company, Lr. 

Huncarn Irauian Bank Limirep 
NarronaL BANKING CoRPORATION 
LimMItTED 


The New York Trust Company, 
New York 


AGREEMENT 


made between the Royal Hungarian Minister of Economics 
/ hereinafter called ‘‘the Minister’’ / on behalf and in the 
name of the Royal Hungarian Government, under authority 
received by the Counsel of Ministers on the 14th day of 
December 1928 on the one part and the Hungarian Com- 
mercial Bank of Pest, the First National Savings Bank 
Corporation of Pest, the Hungarian Discount and Ex- 
change Bank, the British-Hungarian Bank Limited, the 
Hungarian Central Savings Bank, the Hungarian General 
Savings Bank Company Limited, the Hungarian Italian 
Bank Limited, and the National Banking Corporation Lim- 
ited / hereinafter called ‘‘the Banks” / on the second part. 
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I. 


The purpose of this agreement is to facilitate and further 
the export of agricultural and industrial articles from 
Hungary by aiding hungarian exporters in the sale of 
their goods through placing at their disposal credits at 
adequate terms. 


II. 


The Minister takes hereby note that the Banks on basis 
of the present agreement are entering the contract, a 
copy of the english original and hungarian translated text 
of which is attached herewith, with the New-York Trust 
Company of New York and that the Banks are giving 
guaranties for the credits to be granted under said agree- 
ment. 


Ii. 
The Banks hereby undertake to forward to the New 


York Trust Company of New-York any and such bills 
which are drafted according to the form hereto attached 
and to make the statement provided for in paragraph 3 
of the attached contract which bills may be handed over 
to them by the Minister or by the organization designated 
by him to this effect / hereinafter referred to ‘‘the organi- 
zation’? / with the following declaration: 


“owe send you enclosed Nr. .....--eeeeeeeererecerers 
original drafts drawn by Messrs. ....00e-eeececeeeenees 
to their own order and endorsed blank by 

dollar 


by the New 

certify to you as your Age 

has been furnished to us that the proceeds of the drafts 
will be used to finance the export of 

from Hungary to 
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We beg to request you to pay the value of the bill to 
Messrs. ..--eeeee ee eee ree eeeeere 2 


The organization will designate the firms to whom any 
credit has to be granted and will fix the amount of such 
credit. 


IV. 


The Banks will pay to the firm designated in the declara- 
tion of the organization the amount to be received from 
The New-York Trust Company of New-York as the value 
of the discounted bills. The discounting of the dollar- 
drafts will be effected at the market-rate prevailing at the 
time of discounting in New-York City upon prime bankers 
acceptance under deduction of 1% / one percent / per an- 
num pro rata temporis as aeceptance-commission on the face 
value of the drafts. 


The Banks will deduct from the amount so received 


a/ 54% / five-eighth per centum / commission per an- 
num pro rata temporis according to littera a/ of paragraph 
IX, 

b/ other items provided for in littera b/ of paragraph 
IX, 


c/ %4% / three-quarter per centum / commission pro 
annum to be paid pro rata temporis in accordance with 
paragraph X, 


d/ the actual telegram and mail expenses of the New- 
York Trust Company of New-York and the Banks. 


V. 


The firms taking the credit in the contract to be made 
with the organization will remit to the Banks four days 
prior to the maturity of their bills, to the credit of the spe- 
cial-account of the Banks with the New-York Trust Com- 
pany of New-York, any and such amounts sufficient for the 
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payment of all and any of their obligations on the basis 
of bills accepted and discounted by the New-York Trust 
Company of New-York in accordance with the contract 
hereto attached. In the case that the firms taking the 
credits would not fulfill their liabilities as fixed above, the 
Banks will notify this fact to the Minister and the Organi- 
zation concerning each of the bills. The organization will 
be obliged in this case to remit through the Banks the neces- 
sary total amount / face amount and mail / telegram / ex- 
penses if any /. 


Should the organization not fulfil immediately its obliga- 
tion as outlined in the previous alinea with the securities / 
bank-guaranty, insurance etc. / to be received from the 
firms simultaneously with the granting of credits, the min- 
ister undertakes to remit the necessary amount / face 
amount and said expenses / latest two days prior to the 
maturity of the bill. 


The amount to be remitted in accordance with the alineas 


preceding by the organization respectively by the Minister 
will be used by the Banks for payment of the bill and the 
expenses. 


The Banks will proceed legaly against the firms which did 
not fulfill their obligation to pay in accordance with their 
contracts, on the basis of instructions to be received in re- 
spect of every individual case from the organization. The 
Banks however are under no liability whatsoever or do not 
guarantee the result of such proceedings. The contract be- 
tween the organization and the firms respectively the ac- 
ceptances which will be given by the firms to the organiza- 
tion and be held by the same will be put at the disposal of 
the Banks for their use in the legal proceedings. Expenses 
in connection with the legal proceedings will be paid by the 
Minister. 


Any amount to be collected in the course of the legal pro- 
ceedings will be paid by the Banks to the Minister in repay- 
ment of the amount remitted by him in accordance with the 
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present paragraph. Irrecoverable amounts and expenses 
remain definitely to the charge of the Royal Hungarian 
Government. 


Interest to be paid by the New-York Trust Company, of 
New-York on amounts prepaid in accordance with para- 
graph 7 of attached agreement will go to the benefit of the 
firms. 


Vi. 


Instead of the payment provided for in the previous para- 
graph the organization may in accordance with para- 
graph 4. / of the attached agreement repeatedly hand over 
to the Banks not later than sixteen days prior to the ma- 
turity of the bills accepted and discounted by the New-York 
Trust Company of New-York three months renewal bills 
which must be made out also in every respect in full ac- 
cordance with the provisions of this agreement. All such 
further drafts will mature not later than January 15th 
1931, and will be accompanied by the declaration similar to 
the one mentioned in paragraph Til. 


Proceeds of the discountings of the renewal bills will be 
used by the New-York Trust Company of New-York to the 
payment of the matured bills. 


The Banks will not accept such renewal bills instead of 
payment unless the firms will pay to the Banks simultane- 
ously with the handing over of the renewal bills the follow- 
ings, namely 


a/ the interest caleulated at the market rate prevailing 
at the time of the discounting in New-York City upon prime 
Banker’s acceptances, which discount interest will be caleu- 
lated to the maturity of the renewal bill; 


b/ the acceptance commission of the New-York Trust 
Company of New-York; 


c/ the commission to be paid according to littera a/ of 
article IX.; 
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d/ the amount to be collected according to littera b./ of 
article IX; 

e/ the commission of the Banks according to article X; 

f/ the mail and telegram expenses of the New-York Trust 
Company of New-York and the Banks. 


Vil. 


As each bill will mature latest in three months after its 
acceptance by the New-York Trust Company of New-York, 
the Banks will notify the organization on the basis of the 
information to be received from the New-York Trust Com- 
pany of New-York the date of maturity of each bill. 


VIiil. 


If and when the Banks should be compelled to pay 
through no fault of theirs in consequence of this present 
contract or the contract made between them and the New- 
York Trust Company of New-York any payment other than 
forseen in paragraph V. / for instance Hungarian stamp- 
duty / for which payments necessary amounts have not been 
paid to them in cash by the firms, the Minister will repay 
without delay to the Banks such amounts. 


The Minister will pay to the New-York Trust Company 
of New-York within 10 / ten / days after the signing of 
this present contract the amount of $31,250.- / thirtyone 
thousand two-hundred fifty dollars / which represents the 
commitment commission to be paid by the Banks in accord- 
ance with paragraph 5. / of attached agreement. The Min- 
ister undertakes also the payment of the amount of $31,250.- 
/ thirtyone thousand two hundred fifty dollars / as com- 
mitment commission for the second year of this agreement 
not later than January 15th 1930. 
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Ix. 


The firms are to pay besides the amounts to be deducted 
by the New-York Trust Company of New-York 


a/ 5/8% / five-eighth per centum / of the face value of 
the bills per annum pro rata temporis as partial repayment 
of the commission paid according to alinea 2 of article VIII; 


b/ such other amounts which will be payable by the firms 
in accordance with the written notice given by the Minister 
to the Banks. 


The Banks will put at the disposal of the Minister any 
amounts collected by them in accordance with the provi- 
sions of this article. 


x. 


The Banks will receive a 34% / three-quarter per centum 
/ commission per annum pro rata temporis on the face 
value of each bill or renewal pill to be given to them for 
acceptance and discounting. 


/ dealing with the individual participation of the Banks / 


xi. 


Any Hungarian stamp-duty to be paid in connection with 
this present contract is paid by the Royal Hungarian Gov- 
ernment. 


Budapest, December 19-nd 1928. 


27 


AGREEMENT 
between 
Tue New York Trust Company, New York, 
and 


Toe Hunearmn Banxrne Grovr. 


September 16th, 1930. 
Budapest, September 16th, 1930. 


The New York Trust Company 
100 Broadway, 
New York City. 


Gentlemen, 


The agreement between the undersigned and yourselves 
and entitled ‘‘Hungarian Export Credit Agreement with 
The New York Trust Company, dated December 19, 1928’’ 
provides for the termination of the credit therein granted 
not later than January 15, 1931. We desire to extend all 
of the terms of that agreement to January 15, 1933, and 
we understand that you are willing to grant such extension. 


This will confirm our understanding in regard to such 
extension as follows: 


1/. Paragraph numbered 1 of said agreement is hereby 
amended so as to change the date therein specified as the 
date on or before which you agree to accept dollar drafts 
from October 15, 1930, to October 15, 1932. 


2/. The sentence in paragraph 4 reading: 


“Tt is expressly understood that all such further 
drafts are to be matured and be liquidated not later 
than 15th January, 1931.’ 
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is hereby amended to read: 


“Jt is expressly understood that all such further 
drafts are to be matured and be liquidated not later 
than 15th January, 1933.”’ 


3/. The sentence in paragraph numbered 5 reading: 


“The same amount has to be paid by us to you 
without recourse to the amount of the bills accepted 
or to be accepted under the present agreement as a 
commitment commission the 15th January, 1930.’’ 


shall be amended to read as follows: 


“<The same amount has to be paid by us to you 
without recourse to the amount of the bills accepted 
or to be accepted under the present agreement on the 
45th of January, 1930, 15th of January, 1931, and on 
the 15th of January, 1932, as a commitment commis- 
sion for each succeeding year of this eredit.’’ 


4/. Said agreement entitled ‘‘Hungarian Export Agree- 
ment with The New York Trust Company, dated December 
19, 1928’ as hereinabove amended is hereby ratified, con- 
firmed and approved in every respect. 


The foregoing is hereby 
agreed to this 10th day of October, 
1930. 


29 ° 
THE NEW YORK TRUST COMPANY, 


By (name illegible) 
Vice President 


Yours very truly 


Houneartan ComMMERCIAL Bank or Pest 
First Nationau Savines Bank CorPoraTion 
or Pest 
Hounearian Discount anp ExcHance Bank 

Barrish Huneartan Bank Limitep 

Hounearmn Centrau Savines Bank 

Huncarian GeneraL Savincs Bank 
Company, Limrrep 

Hounearian Itarian Bank Liutrep 

Nationa Banxine CorporaTIoN 
Liwttep 


Oct. 1, 1930 
English translation of the Hungarian original text. 


AGREEMENT 


made between the Royal Hungarian Minister of Finance 
on behalf and in the name of the Royal Hungarian Gov- 
ernment, under authority received by § 3 of the Law XXXI 
of the year 1930, on the one part and the Hungarian Com- 
mercial Bank of Pest, the First National Savings Bank 
Corporation of Pest, the Hungarian Discount and Ex- 
change Bank, the British-Hungarian Bank Limited, the 
Hungarian Central Savings Bank, the Hungarian General 
Savings Bank Company Limited, the Hungarian Italian 
Bank Limited, and the National Banking Corporation 
Limited / hereinafter called ‘‘the Banks’’ / on the other 
part. 


I. 


The Royal Hungarian Government concluded with ‘‘the 
Banks” a contract dated December 19, 1928, providing for 
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a five million dollars / $5,000.000.- / accepting credit to be 
granted by The New York Trust Company, New York, with 
the purpose to use this credit for the furthering of the 
export of Hungarian industrial and agricultural products. 


The Hungarian Government and “the Banks” agree 
hereby that ‘‘the Banks’? conclude with The New York 
Trust Company the contract, a copy of the English origi- 
nal and the Hungarian translated text of which is attached 
hereto, providing for the extention of the above mentioned 
accepting credit until January 15, 1933. 


I. 


The contract concluded on December 19, 1928 between 
the Royal Hungarian Government and ‘“‘the Banks’? is 
hereby amended as follows: 


1/. In Alinea 1. of § VI. the final maturity date will be 
instead of 15th January 1931, the date of 15th January 
1933. 


2/. The second sentence of alinea 2 of § VIII. is hereby 
amended to read: 


“The Royal Hungarian Minister of Economics under- 
takes also the payment of the commitment commission of 
$31,250. / thirty one thousand two hundred fifty dollars / 
for each succeeding year of the credit on the 15th of Jan- 
uary 1930, further on the 15th of January 1931 and on 
the 15th of January 1932.” 


In every other respect the contract eoneluded on the 19th 
December 1928 between the Royal Hungarian Government 
and ‘‘the Banks’’ remains valid in its full extent in re- 
spect of the extended period of the credit on the basis 
of the amended agreement concluded between ‘‘the Banks’’ 
and The New York Trust Company, New York, according 
to alinea 2 of § 1. 
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i. 


Any Hungarian stamp-duty to be paid in connection 
with the present contract is paid by the Royal Hungarian 
Government. 


Budapest, September 16th, 1930. 
dr. Wekerle Sandor, m.p. 


Royal Hungarian Minister of 
Finance. 
Huncarran Commercian Bank or Pest 
First Nationa Savines Bank Corporation 
or Pest 
Honearran Discount anp Excuance Bank 
BarrisH Honcartan Bank Liwrep 
Huncarmn Centra Savines Bank 
Hounearian GeneraL Savines Bank 
Company, Lrp. 
Honeanian Iratian Bank Lunrep 
Nationa Banxkrne Corporation 
Lioorep 


Budapest, 23rd November 1931 


The New York Trust Company, 
100, Broadway, 
New York 


Dear Sirs, 


I beg to send you herewith upon Mr. Coyle’s instructions 
of 10th inst. copy resp. translation of my letter of August 
14th addressed to Mr. Tabakovits, manager of the Hun- 
garian National Bank, in the matter of the export-credit of 
$5,000.000. 


I shall send you copy of the letter of Mr. Bud addressed 
to the Hungarian National Bank, dated 21th August 1931 
immediately I shall receive it. 


32 
I send you enclosed further copy of the statement of 
maturities I furnished to the Hungarian National Bank. 
Yours very truly 


Dr. V. Bator 
enclosures. 
registered. 


Translation. 


Budapest, 14th August 1931 
Dear Mr. Tabakovits, 


Following your desire I beg to repeat herewith the ex- 
planations which I had the pleasure to confer to you over 
the telephone in respect of the 5,000.000 $ export-credit 
granted by The New York Trust Company, New York, to 
a group of Hungarian Banks: 


The New York Trust Company, New York, granted the 
export-credit of 5,000.000 $ exclusively on the basis of 
so-called eligible bills i.e. bills whose drawing serves the 
fmancing of the countervalue of exported merchandise sold 
in credit. 

In consequence of this the credit cannot be used for 
financial bills but only for so-called self-liquidating bills 
i.e. bills whose payment is not met out of the means of 
the debtor in general but out of that sum which is encashed 
by the debtor as countervalue of the exported merchandise 
in foreign money of course. 


Should either the nature of the bills not comply with 
these conditions or the self-liquidating character of the 
bills cease to exist in consequence of the decision of the 
Hungarian Government ordering the foreign means of pay- 
ment forming the countervalue of exports to be delivered 
to the Hungarian National Bank, The New York Trust 
Company would, in my opinion be entitled to abstain im- 
mediately from the credit agreement which would other- 
wise expire only on January 15, 1938. The interest of the 
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country demands imperatively in my opinion that even 
the possibility of arising doubts in this respect should be 
excluded. 


I have promised an early answer to the question of The 
New York Trust Company which answer ought to contain 
—on the basis of written declarations of the Hungarian 
National Bank and the Minister of Finance respectively— 
a statement to that effect that export credits can only be 
used on the basis of eligible self-liquidating bills and that 
there is no cause whatever in the conduct of business of 
the users of the credit nor in Hungarian Law in the con- 
sequence of which this character of the bills would have 
ceased or would cease now. 


In the consequence of this, I respectfully beg to request 
you, Dear Mr. Tabakovits, to let me have the favour of 
your early answer. I beg to excuse me for having troubled 
you with so voluminous explanations, but this was un- 
avoidable taking in consideration the great interest at- 


tached to this matter. 
I beg to remain, Dear Mr. Tabakovits, 
Yours very truly 


Dr, Vicrozk Bator, m.p. 


Mr. 
Dusan Tabakovis, 

Manager of the Hungarian National Bank, 
Budapest. 

by Hand. Szabadsag ter 8/9. 


Budapest, 25.X1.1931. 
The New York Trust Company, 
100, Broadway, 
New York. 
Dear Sirs, 


Referring to my letter of 23rd inst. I beg to send you 
enclosed copy resp. translation of the letter Mr. Bud, Min- 
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ister of Public Economy, on the 2ist August 1931 ad- 
dressed to the Hungarian National Bank under Nr. 90/ 
1931. 


I beg to remain, Dear Sirs, 
Yours very truly 


De. Vixror Baror 
1 enclosure. 


Translation of the rescript of the Minister of 
Public Economy. No. 90/1931. 


Hungarian National Bank, 
Budapest. 


The New York Trust Company, New York, has by way 
of a Hungarian Banking Group and with the guaranty of 
the Treasury placed at the disposal of Hungarian export- 
ers a credit in the amount of $5,000.000.- for the financing 
of Hungarian exports w: ich may be used for the accept- 
ance and discounting of such 3 months’ bills whose counter- 
value serves the financing of exports and whose redemption 
will be met out of the countervalue of the foreign means 
of payment encashed by the exporter. The close connexion 
with exported goods and the fact that the redemption of 
the bills is to be met out of the countervalue of the goods 
sold form important conditions of the acceptance of the 
bills. 

The obligation of delivery of the foreign means of pay- 
ment encashed by the exporter would, in principle, de- 
prive the exporters’ bills of their above-described eligible 
character. In consequence of this I beg to request your 
accession thereto that those foreign means of payment 
as are delivered to the Hungarian National Bank by ex- 
porters enjoying the above described export credits, shall 
be kept on a separate account in such a fashion that those 
sums of foreign means of payment as are delivered by the 
firms using the export credits shall be turned primarily 
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to the redemption of the bills accepted and discounted by 
The New York Trust Company. 


As the unchanged maintenance of the 5,000.000 Dollar 
loan in question depends thereon that no difficulties shall 
turn up about payments or the transfer of foreign ex- 
change by occasion of the respective dates of the falling 
due of the bills and interest, and taking into consideration 
the fact that on the part of the American banking group 
reiterated questions have been raised already, conform- 
ably with the conference between my emissary and your 
goodselves on the 19th inst., I beg to request you to let 
me have at the earliest date convenient, possibly today 
your promised reply containing the satisfaction of the 
foreign exchange claims in question. 

Budapest, 2ist August 1931. 

HUNGARIAN NATIONAL BANK, 
Management 


Budapest, August 25, 1931. 
HUNGARIAN COMMERCIAL BANK OF PEST, 
Budapest. 


With reference to the letter of your legal counsel, Dr. 
Victor Bator, dated August 14, a.c. and to the letter of Dr. 
John Bud, late Minister of Public Economy, dated August 
21, a.c. Nr. 90/1931 Min., we beg to inform you that we 
give our consent that the countervalue in foreign exchange 
of bills discounted within the frame of the $5,000.000.- 
export credit granted by The New York Trust Company, 
of New York, may be claimed by the exporters from the 
Hungarian National Bank at the time of the falling due of 
these bills. 


On the other side, we stipulate that these exporters shall 
deliver to us the foreign means of payment encashed by 
them. The amounts so delivered by the exporters will be 
kept on a separate account and will be used in the first 
line for the payment of the bills discounted by the New 
York Trust Company in such a fashion that each claim 
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will have to be legitimated by a certificate of the competent 
section of the Royal Hungarian Ministry of Commerce 
taking over the agends of the Royal Hungarian Ministry 
of Public Economy. 


Lastly, we noted that for our previous guidance your 
legal counsel, Dr. Victor Bator, will communicate to us a 
detailed statement concerning the dated of falling due of 
parts of the above loan. 


Yours faithfully 


HUNGARIAN NATIONAL BANK. 
Management. 
signed : Schober. Tabakovits. 


1/15/32 


1. Copy of our cablegram to HUNGARIAN COMMER- 
CIAL BANK OF PEST 


‘Referring to export credit contract dated December 
19, 1928 and amendment contract dated September 16, 1930, 
we hereby notify you that declaration of Hungarian mora- 
torium prohibiting payment in foreign currencies and 
written advice by Hungarian Minister of Finance that 
commitment commission would not be paid January 15th 
followed by your failure make such payment today con- 
stitutes default under contract above referred to and we 
hereby formally notify you to that effect and that all our 
obligations thereunder have terminated’’ 


2. Copy of our cablegram to MINISTER OF FINANCE 


‘Referring to export credit contract dated December 19, 
1928 amended September 16, 1930 and your guaranty of 
same we hereby notify you that payment of commitment 
commission due January 15th was not paid when due and 
as no payment has yet been made on same we have notified 
guaranteeing banks and hereby notify you that said con- 
tract is in default and all our obligations thereunder have 
terminated”’ 
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Translation 
NATIONAL BANK OF HUNGARY 
Budapest, January 20th 1932. 


Hungarian Commercial Bank of Pest, 
BUDAPEST. 


Answering your question put in the matter of the ex- 
porteredit with the New York Trust Co., we beg to inform 
you that we are unable to place at your disposal the for- 
eign currencies required for the interest service and for 
the repayment of credits granted under the Hungarian 
Exporteredit Agreement, as this would offend the princi- 
ple of equal treatment claimed with full right by the for- 
eign creditors interested in shortterm loans of this country 
and especially by the American creditors. 


In view of the principle of equal treatment and the well- 
known changes in economic conditions, we are sorry to in- 
form you to be compelled to consider as null and void our 
letter of Angust 25th 1931, by which we have consented 
that the amounts of the maturing drafts be applied for to 
us and by which we have promised to handle the foreign 
currencies delivered by the exporters on a special deposit- 
account. Thus in the future the exporters utilizing this 
credit will have to deliver to our institution the foreign 
currencies resulting from their exports and are under 
existing regulations prohibited to utilize the foreign cur- 
rencies for the purpose of repayment of their export- 
credits. 


In order to clear up the situation created by the fact 
that the New York Trust Co. has given notice in respect 
of the creditline, at first negotiations ought to be entered 
into and the matter should be discussed between the credit- 
ors and the Royal Hungarian Minister of Finance. 


In our opinion an agreement ought to be aimed at with 
a view to secure the utilization of this exporteredit to the 
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full extent also in the future for the financing of actual 
exports. 


For this purpose the Pengo-amounts which we will pay 
for the foreign currencies resulting from exports and de- 
livered to us ought if possible placed at the disposal of 
the exporters in the form of Pengo-credits but against 
Dollar-drafts. Should however the exporters be unwilling 
to take advantage of such Dollar-credits the granting of 
such credits in Pengo ought to be considered also in the 
interest of the New York Trust Co., by which fact a quick 
and sure placing of the released funds would be promoted. 
The New York Trust Co. would in this case also enjoy the 
advantage that the credit be used for the financing of the 
exports controled by you. In order to render this control 
more effective, we on our part would have no objection that 
the exporters availing themselves of this eredit should de- 
posit the foreign currencies with your institution provided 
however that you will put the foreign currencies resulting 
from the exports immediately at our disposal. 


Here enclosed we return the two letters of the New York 
Trust Co. together with their enclosures and beg to remain 
yours very truly 


NATIONAL BANK OF HUNGARY 
MANAGEMENT 
enclosures. 
Z 


February 29th, 1932. 


The National Bank of Hungary, 
BUDAPEST. 


Dear Sirs, 


The Hungarian Commercial Bank of Pest has forwarded 
me copy of your letter addressed to them under date of 
January 20th, 1932, in which you refer to your letter of 
August 25th, 1931, declaring your inability to live up to the 
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undertaking contained in the last mentioned letter in re- 
spect to the ultimate repayment of credits granted under 
the Hungarian export credit agreement. 


Please note that we are unable to accept the viewpoint 
expressed in your letter to the Commercial Bank of Janu- 
ary 20th and that we are regretfully obliged to hold you 
responsible in every sense for the undertaking conveyed by 
your letter to our agents, the Commercial Bank of Pest, 
dated August 25th, 1931. 


We remain, dear Sirs, 
Very truly yours, 


E.G. 


Copy Sent-Messrs. Hatch, Gluckstadt, Hilbert & Coyle 
5/3/32. 
Budapest, April 7th, 1932. 
National Bank of Hungary 
Board of Management 
Mr. Eric J. Gluckstadt 
Assistant Vice President 


The New York Trust Company 
New York. 


Dear Sir, 


We beg to acknowledge receipt of your letter bearing the 
following content: 


“‘The Hungarian Commercial Bank of Pest has for- 
“twarded me copy of your letter addressed to them under 
“date of January 20th, 1932, in which you refer to your 
“letter of August 25th, 1931, declaring your inability 
“*to live up to the undertaking contained in the last men- 
‘tioned letter in respect to the ultimate repayment of 
‘‘eredits granted under the Hungarian export credit 
‘Cagreement. 


‘Please note that we are unable to accept the view- 
‘‘point expressed in your letter to the Commercial Bank 
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‘cof January 20th and that we are regretfully obliged to 
“hold you responsible in every sense for the undertaking 
‘eonveyed by your letter to our agents, the Commercial 
‘Bank of Pest, dated August 25th, 1931.”’ 


In our letter to the Commercial Bank, of August 25th, 1931, 
we have, in. fact, expressed our intention to authorise ex- 
porters, who availed themselves of the eredit given by you, 
to employ their foreign exchange derived from exports, 
for the repayment of their debts. In doing so we supposed 
that you would employ the entire amount thus repaid again 
for financing Hungarian exports, and that view of ours has 
been clearly expressed in our negotiations carried on prior 
to and after our letter of August 25th. Thus the main 
point of what we wished to render possible for you was to 
enable you to watch continually, through your agent the 
Commercial Bank, the turnover of the capital employed by 
you in Hungary. There could, however, be no question of 
ultimate repayment of credits as every repayment of capi- 


tal—as you are also aware—has been and would be incon- 
sistent with the equal treatment being one of the most im- 
portant principles underlying the Standstill negotiations 
carried on, and partly successfully terminated, with foreign 
banks. 


Our assumption as regards the revolving employment of 
the amounts repaid under the credit, which was the prin- 
cipal preliminary condition to our letter of August 25th, 
not having been realised and the conditions which prevailed 
in the month of August, 1931, having changed considerably 
as the crisis deepened, the technical procedure we promised 
to follow had to be considered as frustrated for objective 
reasons. 


Onur letter of January 20th, was based on the facts men- 
tioned above, and under the legal regulations governing our 
functions it was not only our right but our duty as well, to 
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invalidate also formally the exemption granted to you, the 
application of which was rendered impossible by the 
changed circumstances. 

We therefore, are regretfully compelled to state that in 
contradiction to your opinion we are convinced not in any 
way to be responsible for the failure of the procedure 
planned in August, 1931. 

Yours truly, 
National Bank of Hungary 
Board of Management 


Copy for Mr. Hunter 
May 13th, 1932. 


The National Bank of Hungary, 
BUDAPEST 


Dear Sirs, 


I acknowledge receipt of your letter of April the 
7th, in which you discuss the situation arising out of 
your cancellation of your letter of August the 25th 
regarding the Hungarian export credit. 


I regret to say that our institution is again com- 
pelled to take strong exception to your attitude. 


In your letter you say that there could be no ques- 
tion of repayment of capital. In this connection we 
wish to say that there was no question in the case of 
the export credit of capital being employed in Hungary. 
According to the provisions of the contract and the 
understanding with the debtor banks and the Govern- 
ment, no use of this credit could occur nor drafts be 
drawn on us thereunder unless the drawer corporation 
or other exporter had made a shipment of goods which 
had been sold to a foreign buyer, the settlement of which 
transaction would have provided the means for liqui- 
dating the drafts. It was agreed that the credit was 
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revolving in its nature and only permitted the drawing 
of drafts not exceeding 90 days. Consequently, it 
could not be interpreted in any sense as & definite in- 
vestment of capital in Hungary and, as stated above, 
the repayment by foreign customers of Hungarian ship- 
pers would liquidate the eredit without the repayment 
by the Hungarians themselves from any internal capi- 
tal sources unless, of course, at the final maturity of 
the credit the Hungarians had not effected complete 
collection of their foreign accounts receivable. How- 
ever, even in the latter event, if the Hungarian obligors 
themselves had not been able to completely liquidate 
the credit at its maturity, the underlying transaction 
would eventually have done so. 


Tt was in recognition of the application of the foreign 
exchange created by such foreign transactions to the 
liquidation of the related drafts that the National Bank 
of Hungary gave its written consent and it was dis- 
tinctly a concession on our part that the current liqui- 
dation of the then outstanding transactions should be 
left at the disposal of the National Bank in exchange 
for its undertaking that, upon termination of the ar- 
rangement under which these drafts were drawn, it 
would permit the then outstanding foreign accounts 
receivable of the Hungarian debtors or the latter them- 
selves to carry out the premises of the credit and repay 
it. 

Since no question of repayment of capital is involved 
and since, in itself, this entire credit operation was @ 
special self determining and self liquidating transac- 
tion, there is no basis for applying to it the question 
of equal treatment under subsequent standstill arrange- 
ments with other nationals; and it is our contention 
that the action of the Royal Hungarian Government 
and the National Bank of Hungary in appropriating 
the foreign exchange produced by the means of this 
credit and rightfully applicable to its liquidation con- 
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stituted confiscation, appropriation and diversion of 
funds for the servicing of capital investments or for 
other national purposes. Contrary to the view of your 
bank that it was obligated to invalidate what it calls 
an exemption granted to us; what actually occurred 
constituted deliberate interference with a self-con- 
tained and self-liquidating operation for the benefit of 
parties not at all interested in this operation. 


We regret that we cannot release your bank from its 
responsibility entailed in its letter to us of August the 
25th, 1931. 


I remain, dear Sirs, 
Yours very truly, 
E.G. 
National Bank of Hungary 
Board of Management 
Budapest, 14th June, 1932. 

Mr. Eric J. Gluckstadt, 
Assistant Vice President, 
The New York Trust Company, 
New York. 


Dear Sir, 


We beg to acknowledge receipt of your letter of May 18th 
in reply to which we beg to draw your attention to following 
facts: + 


At the outbreak of the crisis, as you certainly are aware 
of, the Hungarian Government, in order to protect not 
only the Hungarian economic life but also the interest of 
the foreign creditors, was forced to take two important 
restrictive measures. 


One of those measures consisted in making payments in 
foreign exchanges subject to the authorisation of the Na- 
tional Bank of Hungary. The Bank exercising this com- 
petence, even regardless of regulations contained in formal 
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Standstill agreements, had to watch that the foreign ex- 
change reserves shall be distributed under a reasonable 
scheme and had to care for maintaining an equal treatment 
of the foreign creditors. This consideration intended to 
serve the solidary interests of all creditors, has been re- 
alised, up to the end of last year, by not allotting foreign 
exchanges but for interest payments. The more as there 
were no foreign exchanges reserves to meet capital repay- 
ments. 


This has been the position at the end of last year when 
foreign exchanges reserves became so much depleted that 
they were insufficient to cover even interest payments. 


The other measure obliged exporters to surrender the 
equivalent in foreign exchanges of their exports. It was 
impossible to grant any exception to this rule as the country 
strongly wanted the full proceeds of exports, or else it 
would not have been possible to maintain, even to the extent 
as until the end of last year, the continuity of production 
and interest payments to foreign creditors. 


Those two measures as well as the foregoing had to be 
always considered by the Bank, already since the beginning 
of the restrictions. That is the reason of having explained 
in our letter of April 7th last that our consent to the ex- 
ception granted in your favour did not represent in any 
way our approval to any capital repayment to you but it 
was only intended to enable you to watch continually the 
turnover of the capital employed by you in Hungary. 


‘We wish to emphasize that all measures taken by the 
Bank always moved within the scope of the pertinent Gov- 
ernment decrees and were, therefore, of the character of 
authoritative regulations. Such regulations had always to 
be made in full consideration of the actual situation, and 
particularly of the country’s vital interests constituting, 
at least indirectly, just as well an important interest of the 
totality of creditors. The measures taken in respect of your 
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case on August 25th, 1931 and January 20th of this year 
were exactly of such a character. May we, therefore, hope 
that the foregoing explanation will contribute to clearing up 
this matter and convince you that there is no responsibility 
whatsoever to be undertaken on our side. 


Believe us, 


Dear Sir, 
Yours very truly, 


National Bank of Hungary 
Board of Management 
From 
The New York Trust Company 
New York 
July 6, 1932. 
National Bank of Hungary, 
Budapest, 
Hungary. 
Dear Sirs: 


In acknowledging receipt of your esteemed communica- 
tion of June 14th, addressed to our Asst. Vice President, 
Mr. E. J. Gluckstadt, may we express our regret that no 
new matter is therein brought before us affecting in any 
way the facts or statements contained in our letter of May 
13th, and we are unable therefor to modify our position 
that your honored institution will be held fally accountable 
for its undertakings as contained in your letter of Au- 
gust 25th, 1931. 


May we add that in view of the reasons set forth in your 
letter under acknowledgment for attempting to nullify 
your undertakings to us your continued service of other 
obligations, such as your indebtedness to the Bank of Inter- 
national Settlements, Basle, is not understood by us and 
the American banks participating with us in the Hungarian 
Export Credit. 
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The eight Hungarian banks, guarantors of this credit, are 
desirous of reaching a new understanding with us for a 
resumption of credit operations formerly conducted under 
the Export Credit, which would require the cooperation of 
your institution, as national administrator of the foreign 
exchange, in order that the integrity of the credit may be 
preserved and a recurrence prevented of the appropriation 
for the benefit of others of the exchange created under such 
credits. 


An important factor in determining whether the re- 
establishment of these credits will be feasible will be the 
adoption by your institution of an adequately cooperative 
position in this connection. Our representative, Mr. Clar- 
ence W. Hilbert, and counsel, Dr. Victor Bator, will consult 
with you in this connection should negotiations otherwise 


proceed satisfactorily. 


We remain, dear Sirs, 
Yours very truly, 


Vice President. 
National Bank of Hungary 
Board of Management 
Budapest, August 12th, 1932. 


The New York Trust Company, 
100 Broadway, 
New York. 


Dear Sirs, 


We beg to acknowledge receipt of your letter dated 
July 6th, and to inform you that, in spite of your argu- 
ments therein contained we have to maintain in full our 
standpoint expressed in our letters of April 7th and June 
44th last. Not seeing any correlation between the loan 
taken up from the Bank for International Settlements and 
the credit granted by you, we are unable to join any point 
of view aiming at the establishment of a junction between 
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the interest service on the Bank for International Settle- 
ments credit and the repayment of any other loan. 


We are looking forward with interest to your initiative 
for the resumption of the credit and beg to observe that 
neither Mr. Clarence W. Hilbert nor Dr. Victor Bator have 
as yet approached us in this connection. 

We remain, Dear Sirs, 

Yours very truly, 
National Bank of Hungary 
Board of Management 


AGREEMENT made this 9th day of September, 1933 be- 
tween the following parties: 


(a) the Royal Hungarian Government (hereinafter called 
the ‘‘Government’’) represented by the Royal Hungarian 
Minister of Finance under authority received from the 
Council of Ministers on the 17th day of August, 1933, 


(b) Hungarian Commercial Bank of Pest, First National 
Savings Bank of Pest, Hungarian Discount & Exchange 
Bank, British Hungarian Bank, Hungarian Italian Bank, 
Hungarian General Savings Bank, Hungarian Central Sav- 
ings Bank and National Banking Corporation (hereinafter 
individually called the ‘‘Bank”’ and collectively called the 
‘“‘Banks’’), 


(c) The New York Trust Company of 100 Broadway, 
New York City, as syndicate manager, acting on its own 
behalf and on behalf of certain other American banks now 
participating with it in the acceptance credit mentioned be- 
low (hereinafter called the ‘‘Trust Company”’). 


Wauenreas, under agreement, dated December 19, 1928 the 
Trust Company granted to the Banks, jointly and severally, 
certain export acceptance credits in the sum of U.S. $5,000,- 
000 which, by extension agreement dated September 16, 
1930, provided for extension to January 15, 1933, but was 
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terminated on January 15, 1932 (hereinafter referred to 
as the “‘Export Credit’’), and 


Wuerzas, there is now due and owing on the Export 
Credit to the Trust Company the principal sum of effective 
U.S. $3,316,888.52 plus interest thereon, and 


Wuenreas, the Government by separate agreements dated 
December 19, 1928, and September 16, 1930, respectively, 
unconditionally guaranteed to the Banks the payment of 
drafts drawn under the Export Credit, at the maturities 
thereof, as in said agreements provided, and 


Wuereas, it is desired to place the Export Credit under 
the Hungarian Standstill Agreement, dated March 8, 1933 
(hereinafter referred to as the ‘‘Standstill Agreement’’), 


Now THEreror:, in consideration of the mutual covenants 
contained herein the parties hereto have agreed as follows: 


Ons: The Banks hereby jointly and severally acknowl- 
edge that there is now due and owing on the Export Credit 


to the Trust Company the principal sum of effective U.S. 
$3,316,888.52 plus interest thereon in effective U.S. dollars 
from the dates of maturity of the various drafts drawn 
thereunder at the rate of 614% per annum up to April 30, 
1932, and at the rate of 534% per annum, compounded 
monthly, from April 30, 1932, up to February 1, 1933, and 
at the rate of 434% per annum, compounded monthly, there- 
after for the period of this Agreement, for the payment of 
which principal sum and interest the Banks acknowledge 
themselves to be jointly and severally liable to the Trust 
Company. 


Two: In order to regularize the Export Credit in accord- 
ance with the purpose of the Standstill Agreement, and 
the duties and performances of the Banks, the Trust Com- 
pany will unconditionally adhere in respect of the Export 
Credit to the Standstill Agreement naming the Banks as 
the joint and several debtors liable for the full amount 
owing on the Export Credit. Such adherence shall specify 
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the amount owing upon the Export Credit as an acceptance 
credit. Thereafter each Bank will on its part adhere to the 
Standstill Agreement, as a joint and several debtor in re- 
spect of the full amount owing on the Export Credit, by 
duly notifying in standard form the Trust Company within 
the time prescribed by the Standstill Agreement. There- 
upon the Trust Company shall, in addition to all rights 
under this Agreement, be entitled to all rights and privi- 
leges possessed by Foreign Bank Creditors under the 
Standstill Agreement. 


During the life of the Standstill Agreement, the terms, 
conditions and arrangements heretofore applying to the 
Export Credit shall continue to apply and govern the Ex- 
port Credit as supplemental to, and as may be consistent 
with, the Standstill Agreement, except that in lieu of the 
provisions heretofore applying as to interest, commission 
and discount the Trust Company will charge 434% per 
annum, compounded monthly, during the life of this agree- 
ment on the full amount owing on the Export Credit. 


Turee: The Banks jointly and severally undertake to 
reimburse the Trust Company in effective U.S. dollars for 
all expenses incurred and paid by the Trust Company inci- 
dent to the preparation and execution of this Agreement 
or otherwise heretofore incurred in connection with the 
Export Credit including travelling expenses of its repre- 
sentatives, employees and attorneys, cable expenses, legal 
fees and other expenses connected therewith, such expenses, 
however, not to exceed in the aggregate the sum of $20,000. 
The Trust Company shall submit to the Bank a statement 
of such expenses within sixty days after the execution of 
this Agreement, and the amount thereof, subject to such 
limitation of $20,000 shall be paid by the Banks to the 
Trust Company in effective U.S. dollars at the date of the 
expiration of this Agreement. 


Four: This Agreement shall be binding upon the parties 
hereto and their respective successors and assigns. The 
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Trust Company may, before or after its adherence to the 
Standstill Agreement as herein provided, assign any por- 
tion or portions of the Export Credit and in such case the 
assignee shall thereupon automatically become a supple- 
mental party to this Agreement, having the same propor- 
tionate rights and benefits in respect of its assigned portion 
of the Export Credit as possessed hereunder by the Trust 
Company, and may adhere to the Standstill Agreement in 
lien of the Trust Company naming the Banks as joint and 
several debtors liable in respect of the full amount of such 
assigned portion, to the extent permissible by the Standstill 
Agreement, the rules and regulations thereunder, or by ac- 
tion of the requisite committees thereto. Upon any such 
adherence by any such assignee each Bank will on its part 
adhere to the Standstill Agreement, as a joint and several 
debtor to such assignee in respect of the full amount of 
such assigned portion of the Export Credit, in the same 
manner provided in Paragraph Two hereof. 


Frve: The Government has previously given its consent 
to the Banks to their adherence to the Standstill Agree- 
ment as in this Agreement provided and agrees that: 


(a) the Government’s unconditional guarantee to the 
Banks undertaken by its agreement, dated December 19, 
1928, and its extension agreement, dated September 16, 
1930, shall continue unimpaired with full force and effect 
until the full amount of the principal and interest of the 
Export Credit shall have been deposited in effective US. 
dollars with the Trust Company in New York to the credit 
of the special account of the Banks, either by the drawers 
of the drafts under the Export Credit or by any parties who 
have guaranteed their obligations or by the Government 
pursuant to Article V of its said Agreement of December 19, 
1928. 


(b) should the Government hereafter make any payment 
or make any arrangement in respect of payments, direct or 
indirect, upon any external loan of the Government or upon 
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any external debt guaranteed by the Government (with the 
exception of any loan or debt not maturing within ten years 
from the creation thereof) as to principal or interest there- 
on then the Trust Company and its participants in the 
Export Credit shall have the right to require from the draw- 
ers of the drafts thereunder a proportionate payment there- 
on, and should the drawers and any parties who may have 
guaranteed any of their obligations fail to make payment 
ag requested by the Trust Company, then the Government 
will thereupon deposit with the Trust Company in New 
York to the credit of said special account of the Banks the 
amounts which the drawers or their guarantors shall have 
failed to pay to the Trust Company. 


Srx: The Banks agree that: 


(a) whenever the Trust Company shall have the right 
pursuant to Paragraph Five b of this Agreement to require 
any payment by any of the drawers of the drafts it shall 
also have the right to require each of the Banks to make 


such payments to the Trust Company, and each of the 
Banks shall be jointly and severally liable to make such 
payments; 

(b) all funds deposited in said special account of the 
Banks with the Trust Company shall be applied by the 
Trust Company toward the payment of the principal and 
interest due on the Export Credit. 


Seven: It is agreed by the parties that the consent to 
the adherence by the Trust Company to the Standstill 
Agreement and such adherence and the adherence to the 
Standstill Agreement by the Banks, all as herein provided, 
shall relate solely to the Export Credit and shall not be 
deemed to constitute any representation, commitment or 
waiver with respect to any other existing credits or claims 
between the Trust Company or its participants and any one 
or more of the Banks or the Government including any 
claims which the Trust Company or its participants may 


have under or arising out of the delivery of foreign ex- 
change to the National Bank of Hungary and the latter’s 
letter to the Hungarian Commercial Bank of Pest, dated 
August 25, 1931, in respect thereof, and the Trust Com- 
pany fully reserves all rights on its part and on the part of 
its participants with respect to all such other credits and 
claims, nothing in this Agreement being deemed to preju- 
dice the position of the Trust Company or its participants 
thereunder, but nothing herein contained shall be deemed 
to constitute an admission by the Government of any claim 
based on any action or measure taken by the National Bank 
of Hungary in its capacity as Central authority of foreign 
exchange administration or a waiver by the Government of 
any rights or defenses it may have in respect of such alleged 
claim. 

It is further expressly understood and agreed that 
neither the Trust Company nor any of its participants in 
the Export Credit shall, by reason of this Agreement or by 
the performance thereof, including specifically adherence 
to or performance under the Standstill Agreement, as 
herein provided, sacrifice any rights or benefits which might 
otherwise accrue to the Trust Company or such other pat- 
ticipants and further that the Trust Company and its par- 
ticipants shall upon the termination of the Standstill Agree- 
ment but in any event not later than February 1, 1934, have 
unimpaired all of their rights in respect of the Export 
Credit existing prior to entering into this Agreement. 


Excut: In the event that this Agreement or any transac- 
tion thereunder or the principal or interest of the Export 
Credit should be subject to Hungarian taxes or duties of 
any kind whatsoever, then such taxes and duties shall be 
paid by the Banks, as joint and several obligations. 


Nive: Any failure on the part of the Trust Company to 
insist upon the strict compliance by the Banks or any of 
them with any of their obligations under this Agreement 
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shall not constitute any waiver by the Trust Company in 
respect of any such obligations. 


Ten: This Agreement shall terminate as of February 1, 
1934, or as of such earlier date as the Standstill Agreement 
for any reason shall terminate prior to February 1, 1934. 


Before signing the present Agreement the changes con- 
tained in Annexe ‘‘A’’ were carried out. 


In Wrrness Wuenreor the parties hereto have duly exe- 
cuted this Agreement. 


Royal Hungarian Minister of Finance. 
Huncarian CoMMERCIAL Bank oF PEsT. 
First Nationat Savinecs Bank or Psst. 
Hunecarman Discount & Excuance Bank. 
Britise Huncarman Bank. 

Hunearian Irariaw Bank. 

Houncartan Generat Savincs Bank. 
Huncarian Centrau Savines Bank. 
Nationa BanxinG CorporaTION. 

Tue New York Trusr Company. 


DEPARTMENT OF JUSTICE 
OrricE oF ALIEN PROPERTY 


(Vesting Order SA-47] 
Nationa, Bank oF HuncGary 


In re: Debt owing to National Bank of Hungary, also 
known as Ungarische Nationalbank Bankabteilung, and as 
Magyar Nemzeti Bank; F-34-11. 


Under the authority of Title II of the International 
Claims Settlement Act of 1949, as amended (69 Stat. 562), 
Executive Order 10644, November 7, 1955 (20 F.R. 8363), 
Department of Justice Order No. 106-55, November 23, 
1955 (20 F.R. 8993), and pursuant to law, after investiga- 
tion, it is hereby found and determined: 
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1. That the property described as follows: That certain 
debt or other obligation of the Bankers Trust Company, 
16 Wall Street, New York 15, N. Y., arising out of an ac- 
count entitled, ‘‘Ungarische National Bank, Budapest, 
Hungary,”’ maintained at the aforesaid bank, together with 
any and all rights to demand, enforce and collect the same, 
is property within the United States which was blocked 
in accordance with Executive Order 8389, as amended, and 
remained blocked on August 9, 1955, and which is, and as of 
September 15, 1947, was, owned directly or indirectly by 
National Bank of Hungary, also known as Ungarische 
Nationalbank Bankabteilung, and as Magyar Nemzeti 
Bank as defined in said Executive Order 8389, as amended. 


2. That the property described herein is not owned di- 
rectly by a natural person. 


There is hereby vested in the Attorney General of the 
United States the property described above, to be admin- 
istered, sold, or otherwise liquidated, in accordance with 
the provisions of Title II of the International Claims Set- 
tlement Act of 1949, as amended. 


It is hereby required that the property described above 
be paid, conveyed, transferred, assigned and delivered to 
or for the account of the Attorney General of the United 
States in accordance with directions and instructions is- 
sued by or for the Assistant Attorney General, Director, 
Office of Alien Property, Department of Justice. 


The foregoing requirement and any supplement thereto 
shall be deemed instructions or directions issued under 
Title II of the International Claims Settlement Act of 
1949, as amended. Attention is directed to Section 205 
of said Title II (69 Stat. 562) which provides that: 


Any payment, conveyance, transfer, assignment, or de- 
livery of property made to the President or his designee 
pursuant to this title, or any rule, regulation, instruction, 
or direction issued under this title, shall to the extent 
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thereof be a full acquittance and discharge for all purposes 
of the obligation of the person making the same; and no 
person shall be held liable in any court for or in respect 
of any such payment, conveyance, transfer, assignment, or 
delivery made in good faith in pursuance of and in reli- 
ance on the provisions of this title, or of any rule, regula- 
tion, instruction, or direction issued thereunder. 


Executed at Washington, D. C., on May 28, 1956. 
For the Attorney General. 
[sEau] Datias 8. Townsenp, 
Assistant Attorney General, 
Director, Office of Alien Property. 


([F. R. Doc. 56-4327; Filed, June 1, 1956; 8:49 a. mJ 
(Vesting Order SA-48] 


Nationa Banx or Huncary 


In re: Debt owing to National Bank of Hungary, also 
known as Ungarische Nationalbank Bankabteilung, and 


as Magyar Nemzeti Bank; F-34-11. 


Under the authority of Title II of the International 
Claims Settlement Act of 1949, as amended (69 Stat. 562), 
Executive Order 10644, November 7, 1955 (20 F. R. 8363), 
Department of Justice Order No. 106-55, November 23, 
1955 (20 F. R. 8993), and pursuant to law, after investi- 
gation, it is hereby found and determined: 


1. That the property described as follows: That certain 
debt or other obligation of The Chase Manhattan Bank, 
18 Pine Street, New York 15, N. Y., arising out of an ac- 
count entitled, ‘‘National Bank of Hungary, Banking De- 
partment, Budapest, Hungary, Blocked Account,’? main- 
tained at the aforesaid bank, together with any and all 
rights to demand, enforce and collect the same, 
is property within the United States which was blocked 
in accordance with Executive Order 8389, as amended, and 
remained blocked on August 9, 1955, and which is, and as 
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of September 15, 1947, was, owned directly or indirectly 
by the National Bank of Hungary, also known as Ungar- 
ische Nationalbank Bankabteilung, and as Magyar Nem- 
zeti Bank, Budapest, Hungary, 4 national of Hungary as 
defined in said Executive Order 8389, as amended. 


2. That the property described herein is not owned di- 
rectly by a natural person. 


There is hereby vested in the Attorney General of the 
United States the property described above, to be admin- 
istered, sold, or otherwise liquidated, in accordance with 
the provisions of Title TI of the International Claims Set- 
tlement Act of 1949, as amended. 


It is hereby required that the property described above 
be paid, conveyed, transferred, assigned and delivered to 
or for the account of the Attorney General of the United 
States in accordance with directions and instructions is- 
sued by or for the Assistant Attorney General, Director, 
Office of Alien Property, Department of Justice. 


The foregoing requirement and any supplement thereto 
shall be deemed instructions or directions jssued under 
Title II of the International Claims Settlement Act of 
1949, as amended. Attention is directed to section 205 of 
said Title II (69 Stat. 562) which provides that: 


Any payment, conveyance, transfer, assignment, or de- 
livery of property made to the President or his designee 
pursuant to this title, or any rule, regulation, instruction, 
or direction issued under this title, shall to the extent 
thereof be a full acquittance and discharge for all purposes 
of the obligation of the person making the same; and no 
person shall be held liable in any court for or in respect of 
any such payment, conveyance, transfer, assignment, or 
delivery made in good faith in pursuance of and in reli- 
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ance on the provisions of this title, or of any rule, regula- 
tion, instruction, or direction issued thereunder. 


Executed at Washington, D. C., on May 28, 1956. 
For the Attorney General. 
[sea] Daas 8, TownsEnD, 
Assistant Attorney General, 
Director, Office of Alien Property. 


[F.R. Doc. 56-4328; Filed, June 1, 1956; 8:49 am.] 


(Vesting Order SA-49] 
Nationa Bank or Huncary 


In re: Debts owning to National Bank of Hungary, also 
known as Ungarische Nationalbank Bankabteilung and as 
Magyar Nemzeti Bank; F-34-11. 


Under the authority of Title II of the International 
Claims Settlement Act of 1949, as amended (69 Stat. 562), 
Executive Order 10644, November 7, 1955 (20 F. R. 8363), 
Department of Justice Order No. 106-55, November 23, 
1955 (20 F. R. 8993), and pursuant to law, after investi- 
gation, it is hereby found and determined: 


1. That the property described as follows: a. That cer- 
tain debt or other obligation of Federal Reserve Bank of 
New York, 33 Liberty Street, New York 45, N. Y., arising 
out of a dollar deposit account entitled ‘‘Magyar Nemzeti 
Bank,” maintained at the aforesaid bank, together with 
any and all rights to demand, enforce and collect the same; 


b. That certain debt or other obligation of Federal Re- 
serve Bank of New York, 33 Liberty Street, New York 45, 
N. Y., in the sum of $105.52, being a portion of an account 
entitled, ‘‘Bank for International Settlements Special 
Blocked Account Sub-Account No. 1,’’ maintained at the 
aforesaid bank, together with any and all rights to demand, 
enforce and collect the same, 
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is property within the United States which was blocked in 
accordance with Executive Order $389, as amended, and 
remained blocked on August 9, 1955, and which is, and as of 
September 15, 1947, was, owned directly or indirectly by 
the National Bank of Hungary, also known as the Ungar- 
ssche Nationalbank Bankabteilung and as Magyar Nem- 
zeti Bank, Budapest, Hungary, @ national of Hungary as 
defined in said Executive Order $389, as amended. 


9. That the property described herein is not owned di- 
rectly by a natural person. 


There is hereby vested in the Attorney General of the 
United States the property described above, to be admin- 
istered, sold, or otherwise liquidated, in accordance with 
the provisions of Title II of the International Claims Set- 
tlement Act of 1949, as amended. 


It is hereby required that the property described above 
be paid, conveyed, transferred, assigned and delivered to 
or for the account of the Attorney General of the United 
States in accordance with directions and instructions is- 
sued by or for the Assistant Attorney General, Director, 
Office of Alien Property, Department of Justice. 


The foregoing requirement and any supplement thereto 
shall be deemed instructions or directions issued under 
Title II of the International Claims Settlement Act of 1949, 
as amended. Attention is directed to Section 205 of said 
Title II (69 Stat. 562) which provides that: 


Any payment, conveyance, transfer, assignment, or de- 
livery of property made to the President or his designee 
pursuant to this title, or any rule, regulation, instruction, 
or direction issued under this title, shall to the extent 
thereof be a full acquittance and discharge for all pur- 
poses of the obligation of the person making the same; and 
no person shall be held liable in any court for or in respect 
of any such payment, conveyance, transfer, assignment, or 
delivery made in good faith in pursuance of and in reli- 
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ance on the provisions of this title, or of any rule, regula- 
tion, instruction, or direction issued thereunder. 


Executed at Washington, D. C., on May 28, 1956. 
For the Attorney General. 
(srau] Datias §. Townsenp, 
Assistant Attorney General, 
Director, Office of Alien Property. 


([F. R. Doc. 56-4329; Filed, June 1, 1956; 8:50 a. m.] 


[Vesting Order SA-50] 
Nationat Bank or Huncary 


In re: Debt owing to National Bank of Hungary, also 
known as Ungarische Nationalbank Bankabteilung and as 
Magyar Nemzeti Bank; F-34-11. 


Under the authority of Title II of the International 
Claims Settlement Act of 1949, as amended (69 Stat. 562), 


Executive Order 10644, November 7, 1955 (20 F. R. 8363), 
Department of Justice Order No. 106-55, November 23, 
1955 (20 F. R. 8993), and pursuant to law, after investiga- 
tion, it is hereby found and determined: 


1. That the property described as follows: That certain 
debt or other obligation of the Guaranty Trust Company 
of New York, 140 Broadway, New York 15, N. Y., arising 
out of an account entitled ‘‘National Bank of Hungary 
Board of Exchange,’’ maintained at the aforesaid bank, 
together with any and all rights to demand, enforce and 
collect the same, 


is property within the United States which was blocked in 
accordance with Executive Order 8389, as amended, and 
remained blocked on August 9, 1955, and which is, and as 
of September 15, 1947 was, owned directly or indirectly by 
the National Bank of Hungary, also known as Ungarische 
Nationalbank Bankabteilung and as Magyar Nemzeti 
Bank, Budapest, Hungary, a national of Hungary as de- 
fined in said Executive Order 8389, as amended. 
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2. That the property described herein is not owned di- 
rectly by a natural person. 


There is hereby vested in the Attorney General of the 
United States the property described above, to be admin- 
istered, sold, or otherwise liquidated, in accordance with 
the provisions of Title TI of the International Claims Set- 
tlement Act of 1949, as amended. 


It is hereby required that the property described above 
be paid, conveyed, transferred, assigned and delivered to 
or for the account of the Attorney General of the United 
States in accordance with directions and instructions is- 
sued by or for the Assistant Attorney General, Director, 
Office of Alien Property, Department of J ustice. 


The foregoing requirement and any supplements thereto 
shall be deemed instructions or directions issued under 
Title II of the International Claims Settlement Act of 1949, 
as amended. Attention is directed to section 205 of said 
Title II (69 Stat. 562) which provides that: 


Any payment, conveyance, transfer, assignment, or de- 
livery of property made to the President or his designee 
pursuant to this title, or any rule, regulation, instruction, 
or direction issued under this title, shall to the extent 
thereof be a full acquittance and discharge for all purposes 
of the obligation of the person making the same; and no 
person shall be held liable in any court for or in respect of 
any such payment, conveyance, transfer, assignment, or 
delivery made in good faith in pursuance of and in reli- 
ance on the provisions of this title, or of any rule, regu- 
lation, instruction, or direction issued thereunder. 


Executed at Washington, D. C., on May 28, 1956. 
For the Attorney General. 
{seau] Darras S. TOWNSEND, 
Assistant Attorney General, 
Director, Office of Alien Property 


(F. RB. Doc. 56-4330; Filed, June 1, 1956; 8:50 a. m.] 
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Nationa Bank or Huncary 


In re: Debt owing to National Bank of Hungary, also 
known as Ungarische Nationalbank Bankabteilung and as 
Magyar Nemzeti Bank; F-34-11. 


Under the authority of Title II of the International 
Claims Settlement Act of 1949, as amended (69 Stat. 562), 
Executive Order 10644, November 7, 1955 (20 F. R. 8363), 
Department of Justice Order No. 106-55, November 23, 
1955 (20 F. R. 8993), and pursuant to law, after investiga- 
tion, it is hereby found and determined: 


1. That the property described as follows: That certain 
debt or other obligation of The Irving Trust Company, One 
Wall Street, New York 15, N. Y., arising out of an account 
entitled, ‘‘National Bank of Hungary, Budapest, Hun- 
gary,’’ maintained at the aforesaid bank, together with 
any and all rights to demand, enforce and collect the same, 


is property within the United States which was blocked 
in accordance with Executive Order 8389, as amended, and 
remained blocked on August 9, 1955, and which is, and as 
of September 15, 1947, was, owned directly or indirectly 
by the National Bank of Hungary, also known as Ungar- 
ische Nationalbank Bankabteilung and as Magyar Nem- 
zeti Bank, Budapest, Hungary, a national of Hungary as 
defined in said Executive Order 8389, as amended. 


2. That the property described herein is not owned di- 
rectly by a natural person. 


There is hereby vested in the Attorney General of the 
United States the property described above, to be admin- 
istered, sold, or otherwise liquidated, in accordance with 
the provisions of Title II of the International Claims Set- 
tlement Act of 1949, as amended. 
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NarionaL Bank OF Huncary 


In re: Debt owing to National Bank of Hungary; also 
known as Ungarische Nationalbank Bankabteilung and as 
Magyar Nemzeti Bank; F-34-11. 


Under the authority of Title II of the International 
Claims Settlement Act of 1949, as amended (69 Stat. 562), 
Executive Order 10644, November 7, 1955 (20 F. BR. 8363), 
Department of Justice Order No. 106-55, November 23, 
1955 (20 F. R. 8993), and pursuant to law, after investiga- 
tion, it is hereby found and determined: 


1. That the property described as follows: That certain 
debt or other obligation of the Superintendent of Banks of 
the State of New York, Albany, N. Y., as Liquidator of the 
Business and Property in New York of Banca Commerciale 
Italiana, arising out of a blocked account entitled, ‘*Na- 
tional Bank of Hungary, Budapest, Hungary,”’ represent- 
ing a 100% liquidating dividend on an account payable to 
the National Bank of Hungary as a creditor of Banca 
Commerciale Italiana, New York Agency, maintained by 
the aforesaid Superintendent of Banks, together with any 
and all rights to demand, enforce and collect the same, 
is property within the United States which was blocked in 
accordance with Executive Order 8389, as amended, and 
remained blocked on August 9, 1955, and which is and as of 
September 15, 1947, was, owned directly or indirectly by 
the National Bank of Hungary, also known as Ungarische 
Nationalbank Bankabteilung and as Magyar Nemzeti 
Bank, Budapest, Hungary, 2 national of Hungary as de- 
fined in said Executive Order 8389, as amended. 


2. That the property described herein is not owned di- 
rectly by 2 natural person. 


There is hereby vested in the Attorney General of the 
United States the property described above, to be admin- 
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istered, sold, or otherwise liquidated, in accordance with 
the provisions of Title II of the International Claims Set- 
tlement Act of 1949, as amended. 


It is hereby required that the property described above 
be paid, conveyed, transferred, assigned and delivered to 
or for the account of the Attorney General of the United 
States in accordance with directions and instructions is- 
sued by or for the Assistant Attorney General, Director, 
Office of Alien Property, Department of Justice. 


The foregoing requirement and any supplement thereto 
shall be deemed instructions or directions issued under 
Title IL of the International Claims Settlement Act of 1949, 
as amended. Attention is directed to section 205 of said 
Title IL (69 Stat. 562) which provides that: 


Any payment, conveyance, transfer, assignment, or de- 
livery of property made to the President or his designee 
pursuant to this title, or any rule, regulation, instruction, 
or direction issued under this title, shall to the extent 
thereof be a full acquittance and discharge for all purposes 
of the obligation of the person making the same; and no 
person shall be held liable in any court for or in respect of 
any such payment, conveyance, transfer, assignment, or 
delivery made in good faith in pursuance of and in reli- 
ance on the provisions of this title, or of any rule, regu- 
lation, instruction, or direction issued thereunder. 


Executed at Washington, D. C., on May 28, 1956. 
For the Attorney General. 
[seal] Datxias §. TowNsEND, 
Assistant Attorney General, 
Director, Office of Alen Property 


IF. B. Doe. 56-4332; Filed, June 1, 1956; 8:50 a. m.J 
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[Vesting Order SA-81] 


Nationa Bank oF Huncary 


In re: Debts owing to National Bank of Hungary, also 
known as Ungarische Nationalbank Bankabteilung and as 
Magyar Nemzeti Bank; F-34-11. 


Under the authority of Title II of the International 
Claims Settlement Act of 1949, as amended (69 Stat. 562), 
Executive Order 10644, November 7, 1955 (20 F. R. 8363), 
and pursuant to law, after investigation, it is hereby found 
and determined: 


1. That the property described as follows: 


a. Those certain debts or other obligations of The First 
National City Bank of New York, 55 Wall Street, New 
York 15, New York, arising out of two accounts entitled, 
“National Bank of Hungary, Banking Department, Buda- 
pest, Hungary,’’ maintained at the aforesaid Bank, to- 
gether with any and all rights to demand, enforce and col- 


Ject the same. 


b. That certain debt or other obligation of The First 
National City Bank of New York, 55 Wall Street, New 
York 15, New York, arising out of an account entitled, ‘‘Na- 
tional Bank of Hungary, Free Account, Budapest, Hun- 
gary,”’ maintained by the aforesaid Bank, together with 
any and all rights to demand, enforce and collect the same, 
is property within the United States which was blocked 
in accordance with Executive Order 8389, as amended, and 
remained blocked on August 9, 1955, and which is, and as 
of September 15, 1947, was, owned directly or indirectly 
by the National Bank of Hungary, also known as the Un- 
garische Nationalbank Bankabteilung and as Magyar Nem- 
zeti Bank, Budapest, Hungary, a national of Hungary as 
defined in said Executive Order 8389, as amended. 


9. That the property described herein is not owned di- 
rectly by a natural person. 
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There is hereby vested in the Attorney General of the 
United States the property described above, to be admin- 
istered, sold, or otherwise liquidated, in accordance with 
the provisions of Title II of the International Claims Set- 
tlement Act of 1949, as amended. 


It is hereby required that the property described above 
be paid, conveyed, transferred, assigned and delivered to 
or for the account of the Attorney General of the United 
States in accordance with directions and instructions is- 
sued by or for the Assistant Attorney General, Director, 
Office of Alien Property, Department of Justice. 


The foregoing requirement and any supplement thereto 
shall be deemed instructions or directions issued under 
Title II of the International Claims Settlement Act of 1949, 
as amended. Attention is directed to Section 205 of said 
Title II (69 Stat. 562) which provides that: 


Any payment, conveyance, transfer, assignment, or de- 
livery of property made to the President or his designee 
pursuant to this title, or any rule, regulation, instruction, 
or direction issued under this title, shall to the extent 
thereof be a full acquittance and discharge for all purposes 
of the obligation of the person making the same; and no 
person shall be held liable in any court for or in respect 
of any such payment, conveyance, transfer, assignment, 
or delivery made in good faith in pursuance of and in reli- 
ance on the provisions of this title, or of any rule, regula- 
tion, instruction, or direction issued thereunder. 


Executed at Washington, D. C., on August 9, 1956. 


[seau] Hersert BRrowNEL.t, Jr., 
Attorney General. 


[F. R. Doc. 56-6569; Filed, Aug. 14, 1956; 8:49 a. m.] 
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[Vesting Order SA-134] 


NarionaL Bank or Huncary 


In re: Debt owing to the National Bank of Hungary, also 
known as Ungarische Nationalbank Bankabteilung and as 
Magyar Nemzeti Bank. F-34-11, F-63-60 (Zurich), SA. 


Under the authority of Title II of the International 
Claims Settlement Act of 1949, as amended (69 Stat. 562), 
Executive Order 10644, November 7, 1955 (20 F. R. 8363), 
Department of Justice Order No. 106-55, November 23, 
1955 (20 F. R. 8993), and pursuant to law, after investiga- 
tion, it is hereby found and determined: 


4. That the property described as follows: That certain 
debt or other obligation of the Swiss Credit Bank, also 
known as Credit Suisse, New York Agency, 25 Pine Street, 
New York 5, New York, in the sum of $548.17, being a por- 
tion of the ordinary blocked account entitled, “Credit 
Suisse, Zurich (Swiss Credit Bank, Zurich),’’ maintained 


at the aforesaid bank, together with any and all rights to 
demand, enforce and collect the same, 


is property within the United States which was blocked 
in accordance with Executive Order 8989, as amended, and 
remained blocked on August 9, 1955, and which is, and as 
of September 15, 1947, was, owned directly or indirectly 
by the National Bank of Hungary, also known as Ungar- 
ische Nationalbank Bankabteilung and as Magyar Nemzeti 
Bank, Budapest, Hungary, a national of Hungary as de- 
fined in said Executive Order $389, as amended. 


2. That the property described herein is not owned di- 
rectly by a natural person. 


There is hereby vested in the Attorney General of the 
United States the property described above, to be admin- 
istered, sold, or otherwise liquidated, in accordance with 
the provisions of Title TI of the International Claims Set- 
tlement Act of 1949, as amended. 
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It is hereby required that the property described above 
be paid, conveyed, transferred, assigned and delivered to 
or for the account of the Attorney General of the United 
States in accordance with directions and instructions is- 
sued by or for the Assistant Attorney General, Director, 
Office of Alien Property, Department of J ustice. 


The foregoing requirement and any supplement thereto 
shall be deemed instructions or directions issued under 
Title II of the International Claims Settlement Act of 1949, 
as amended. Attention is directed to section 205 of said 
Title II (69 Stat. 562) which provides that: 


Any payment, conveyance, transfer, assignment, or de- 
livery of property made to the President or his designee 
pursuant to this title, or any rule, regulation, instruction, 
or direction issued under this title, shall to the extent 
thereof be a full acquittance and discharge for all purposes 
of the obligation of the person making the same; and no 
person shall be held liable in any court for or in respect of 


any such payment, conveyance, transfer, assignment, or 
delivery made in good faith in pursuance of and in reli- 
ance on the provisions of this title, or of any rule, regula- 
tion, instruction, or direction issued thereunder. 


Executed at Washington, D. C., on September 17, 1956. 
For the Attorney General. 
[sean] Datias §. TowNsEND, 
Assistant Attorney General, 
Director, Office of Alien Property 


LF. B. Doe. 56-7598; Filed, Sept. 20, 1956; 8:48 a. m.1 
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Form approved 
Budget Bureau No. 43-R376 


March 7, 1957 


UNITED STATES OF AMERICA 
DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 
Washington 25, D. C. 
Claim No. 66839 
Vv. 0. No. SAAT 52 SA-81 SA-134 
Account No. 34-400035 


Notice of Claim for Payment of Debt Under Section 208 of the 
International Claims Settlement Act of 1949, as Amended 


(Received Office of Alien Property, Department of Justice, 
Mar. 7, 1957) 
(Please read the instructions before filling out the form) 


1. Claimant’s name: The New York Trust Company 
(Person who now owns the claim, not an agent or attorney) 


Have you already filed notice of claim for this debt? Yes 
No x* (Check one). If yes, give claim No. 


2. Agent for service of notice (if any) Messrs. White & 
Case (Person to whom notices, and letters should be sent) 

Address for service of notice: 14 Wall Street, New York 
5, N.Y. (If you have no agent, give your own mailing ad- 
dress) 


3. Identification of debtor and property: 


(a) Name of debtor: National Bank of Hungary (Person 
who owes the debt you want paid) 


(b) Identification of property of debtor taken by the 
Attorney General: Vesting Order(s) Nos. SA 47-52, 81, 
134 


* However, the Alien Property Custodian was informed of this claim by 
letters of May 19, 1942 and August 1, 1946; and the Department of State was 
likewise informed on February 11, 1943, August 14, 1945 and July 1, 1946. 
Claim against the Hungarian Government was filed under Title II of the Act. 
Permissible claims will be filed against other obligors. 
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Brief description: Deposits at Banks (In general terms, 
as “100 shares X Corporation common stock,” ‘‘deposit at 
X Bank,” ‘‘other property”’ (describe) ) 


(c) Supplemental identification: 


(See Instruction D (2). If you are not able to supply 
information called for by both (a) and (b) of this item, 
state in a supplement to this item any further information 
that will assist the Attorney General in determining 
whether he holds any property available for payment of 
claims against the debtor named; for example, other names 
including trade names or corporate names under which 
the debtor did business or kept his property, the address 
or addresses of the debtor, any property of this debtor 
that you know exists in the United States.) 


4. Amount claimed (fill out each line; if inapplicable, 
write ‘‘none’’). 


(a) Principal: $5,000,000.00 (State the original amount 


of the debt without interest. If the amount is unliquidated, 
state the amount you claim) 

(b) Additions other than interest: $ none (Penalties, 
protest fees, etc.) 

(c) Total before deductions $5,000,000.00 

(d) Payments on account $4,294,892.61 

(e) Other deductions, Attached and distributed funds: 
$20,964.41 (Indicate nature) 

(£) Total deductions: $4,315,857.02 

(g) Net amount claimed, without interest: $684,142.98 

(h) Do you claim interest? Yes x No (Check one). 


If yes, give rate, period, and amount, as follows: 


6 percent, from 10-15-41 (Day, month, year) to 12-15-49 
(Day, month, year), on $705,107.39, totaling $345,502.62, 
$1,029,645.60 plus 6% interest of $684,142.98 from 12-15-49 
to date of payment on account or in full, 
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5. (a) Nature of debt: Damages for contract not per- 
formed (In general terms, as “hank deposit,” ‘‘merchan- 
dise supplied,” “‘promissory note,”’ ‘‘damages for contract 
not performed,”’ “refund on steamship ticket.’”) 


(b) Was the debt expressed or payable in any currency 
other than the currency of the United States? No 


6. Date debt arose: 25 August 1931 (Day) (Month) 
(Year) 


7. Security you now hold, if any: Not secured (In gen- 
eral terms, as ‘‘pledge of stock certificates.’ If debt is 
not secured, state ‘‘not secured.’’ If property securing 
your debt has ‘been taken by the Attorney General, see In- 
struction A.) 


8, Priority claimed, if any (see sec. 208(g) of the Act, 
reprinted on the instruction sheet). 


‘Wages and salaries (sec. 208(g)(i)) -  - 
Claims of United States (sec. 208(g) (2)) 
Services, rent, goods, ete. (sec. 208(¢) (3)) 
None hone fant, 3 cee ely = 


9. Details of debt. (Refer to Supplement to Item 9) 

(State here the specific facts upon which you base the 
statements made in items 4, 5, 6, 7, and 8. Attach copies 
of any contracts, bonds, notes, or other documents upon 
which you rely to prove the amount, date, nature, and 
any security status or priority status of the debt. If the 
claim is based on services rendered, itemize the services 
and state the number of hours spent on the work.) 


10. Defenses and counterclaims: none (Here state in 
general terms the basis of any defense or counterclaim 
which the debtor has alleged, and its amount) 


11. Questions for individual claimants (corporations do 
not answer). 


Citizenship on date debt arose (State name of country; 
if you have no citizenship, write “¢stateless’’) 


val 
Present residence address (Number) (Street) (City) 
(State) 
Since (Date when you began residing at this address) 


(If you have resided at any other addresses at any time 
since December 7, 1941, state them all, with the dates of 
residence, at each address, as follows:) 


12. Questions for corporate claimants (individuals do 
not answer). 


State in which incorporated: New York; Date of incor- 
poration: April 3, 1899. 

Principal office: 100 Broadway, New York, New York 
(Number) (Street) (City) (State) 


13. Additional questions for assignees, legal represen- 
tatives, and successors in interest. 


(Do not answer these questions if you are the original 
creditor. Answer them only if you are filing a claim which 


originally belonged to someone else, and which you have 
acquired by assignment, by operation of law, or otherwise.) 
(Refer to Supplement to Item 13) 


(a) Original creditor’s name: 


(b) Original creditor’s address on date debt arose (see 
item 6): 


(c) Latest date when original creditor held debt: now 
(Day) (Month) (Year) 


(d) If original creditor was an individual or a group of 
individuals, including a partnership, was he (they) a citi- 
zen of the United States at all times he (they) held the 
claim? Yes No (Check one). If no, give country 
(countries) and dates of other residence 


(e) If original creditor was an individual or a group of 
individuals, including a partnership, was he (they) a resi- 
dent of the United States at all times he (they) held the 
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claimt Yes No (Check one). If no, give country 
(countries) and dates of other residence 


(f) If original creditor was a corporation, give State 
(or foreign country if not within the United States) and 
date of incorpora e 12 above (State or country) 
Date of incorpora nth) (Year) 


(g) Did you acquire th 
ereditor? Yes X No 
plement to answer ques 
sive, for every other pers 
acquisition of it. 


(h) How did you acquire the debt? See Supplement to 
Item 13 (In general terms, a8 ‘tassigned,”’ “heir,” ‘‘execu- 
tor,’’ “reorganization of corporation,” ete. Use a supple- 
ment to state details, and supply copies of documents re- 
lied on to establish your present ownership of the debt. 
Tf any such documents are court orders, the copy attached 
to the ‘‘original’’ of this form should be certified by the 
court of other competent official.) 


(i) Are you the sole beneficial owner of the claim? Yes 
Nox (Check one). 


Tf no, name the other owners and state nature of their 
interest. (See Supplement to Item 13. 


14. If there are any other facts of which you wish to ad- 
vise the Attorney General, state them in a supplement to 
this item. 

15. Fees of attorneys, agents, and representatives: 


Name of attorney, agent, or representative: Messrs. 
White & Case. 


Address: 14 Wall Street, New York 5, N.Y. 
Amount of fee: $ Unknown. 


(Enter the name of each person (or firm) who has re- 
ceived or is to receive any fee for representing you jn this 
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claim. If there is no such person, write ‘‘none.’’ If the 
amount of the total fee has been fixed, state it. If it has 
not, write ‘‘unknown,’’ but the amount will have to be 
supplied before any payment of your claim can be made, 
Attorneys may submit detailed schedules of services per- 
formed and will be required to do so in appropirate cases. 
See section 211 of the Act, on the instruction sheet.) 


16. I, the undersigned, swear to (or affirm) the following: 
(a) (Strike out the statement that does not apply.) 
I am the claimant named in item 1. 


I am an officer of the claimant corporation holding the 
position of a Vice-President. 


(b) The statements made in this notice of claim and in 
all supplements attached to it are known to me to be true, 
except as noted to be ‘‘upon information and belief.’’ 


(ec) I have no knowledge of any fact called for by this 


notice of claim (including the instructions) which is not 
fully set forth. 


Tur New York Trust Company 


By Donald E. Coyle, Vice-President 
(Name of signer) (Please print or 
typewrite) 

Note: It is a criminal] offense to make a willfully false 
statement or representation to any department or agency 
of the United States Government. U.S. Code, Title 18, 
sections 287, 1001. 


Crtizens Nationa Trust & Savines Banx 
Los Angeles, Calif. 


By Tae New York Trusr Company 
Syndicate Manager and Authorized 
Agent 

By Donald E. Coyle, Vice-President 


(C; 


Marre Miptanp Trust CoMPaNy 
New York, N. Y. 
By Tue New Yor« Trust CoMPaNy 
Syndicate Manager and Authorized 
Agent 


By Donald E. Coyle, Vice-President 
Marine Trust Co. or WESTERN New York 
Buffalo, N.Y. 


By Tas New York Trust CoMPANY 
Syndicate Manager and Authorized 
Agent 

By Donald E. Coyle, Vice-President 


Nationa, SHawMuT Bank oF Boston 
Boston, Mass. 


By Tus New Yorx Trust Company 
Syndicate Manager and Authorized 
Agent 


By Donald E. Coyle, Vice-President 
Purmaverraia Nationa, Bank 
Philadelphia, Pa. 


By Tue New York Trust CoMPANY 
Syndicate Manager and Authorized 
Agent 


By Donald E. Coyle, Vice-President 
Weuts Farco Bank 
San Francisco, California 


By Tse New York Trust Company 
Syndicate Manager and Authorized 
Agent 


By Donald. Coyle, Vice-President 


(6) 


Supplement to Item 9 


The debt of the National Bank of Hungary arises, inter 
alia, from its breach of a contract entered into by it with 
the agent of The New York Trust Company, the Hungarian 
Commercial Bank of Pest. 


On December 19, 1928, The New York Trust Company 
(acting on its own behalf and that of other participating 
United States Banks), contracted with eight Hungarian 
banks (including the Hungarian Commercial Bank of Pest, 
but not including the National Bank of Hungary) to grant 
the Hungarian Export Credit, not to exceed the sum of 
$5,000,000.00 outstanding at any one time. By that con- 
tract, The New York Trust Company agreed to accept or 
have accepted dollar drafts as therein provided. Each of 
the eight banks jointly and severally guaranteed the full 
payment of the Credit. (See the photostatic copy of the 
contract of December 19, 1928, annexed as Exhibit 1), 
[supra, J.A. 16]. 


The importance of the Export Credit to Hungary’s econ- 
omy was demonstrated by the contract of guaranty which 
the Royal Hungarian Government concurrently entered into 
with the eight Hungarian banks for the benefit of The 
New York Trust Company and the participating United 
States banks. (See Exhibit 2), [supra, J.A. 20]. 


Pursuant to the Export Credit, ninety day drafts were 
accepted by The New York Trust Company and its partici- 
pants, against assurances from the Hungarian banks that 
the underlying documents were in order and represented 
agricultural or industrial export transactions and against 
their undertaking that the proceeds thereof would be used 
for the purpose of facilitating such exports. 


On August 25, 1931, in order to assure continuation of 
the Export Credit because of its substantial contribution to 
the Hungarian national economy, the National Bank of 
Hungary, by letter agreement with the Hungarian agent 
of The New York Trust Company, the Hungarian Com- 
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mercial Bank of Pest, stipulated, and in effect guaranteed, 
that the Hungarian Exporters, drawers of the drafts, 
would deliver to said Hungarian National Bank the foreign 
means of making payment to The New York Trust Com- 
pany and its participants in the Credit for the drafts drawn 
under the Credit, accepted and paid by The New York Trust 
Company and its participants, respectively; and that such 
foreign exchange would be used for the payment of the 
exporters’ drawings under the Credit at maturity. (The 
letter of August 25, 1931, is attached as Exhibit 3) [supra, 
J.A. 35]. 


The National Bank of Hungary, however, failed to per- 
form said undertaking, claiming various Hungarian gov- 
ernmental regulations prohibited same. (See the transla- 
tion of its letter, addressed to the Hungarian Commercial 
Bank of Pest on January 20, 1932, attached as Exhibit 
4) [supra, J.A. 37]. It frankly declared itself compelled 
“to consider as null and void’? its letter of August 25, 
1931, and thereby conceded its breach of the contract evi- 
denced by its said letter of August 25, 1931. The New York 
Trust Company vigorously disputed the legality and equity 
of the action of the National Bank of Hungary, and af- 
firmed its resolve to hold the National Bank ‘‘responsible 
in every sense for the undertaking conveyed by your letter 
to our agents, the Commercial Bank of Pest, dated August 
25th, 1931.” (See the letter of The New York Trust Com- 
pany to the National Bank of Hungary of February 29, 
1932, attached as Exhibit 5; the letter of The New York 
Trust Company to the National Bank of Hungary of May 
13, 1932, attached as Exhibit 6; and the letter of The New 
York Trust Company to the National Bank of Hungary of 
July 6, 1932, attached as Exhibit 7.) [supra, J.A. 38, 41, 45]. 


As a result of this breach of contract by the National 
Bank of Hungary, drawings under the Export Credit were 
not covered at their maturity either with the requisite dol- 
lar exchange or by acceptable renewal bills. Some draw- 
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ings, however, were met from time to time either by dollar 
payments or by renewal bills and the Credit was extended 
from time to time until February 2, 1934, when it was 
placed under the third Hungarian Standstill Agreement of 
March 8, 1933 for the principal sum of $3,316,888.52, repre- 
senting the then outstanding and unpaid drawings and 
interest thereon. The Export Credit remained under the 
successive Standstill Agreements, and, through payments 
and reductions, as provided under the Standstill Agree- 
ments, the principal amount was finally reduced to the sum 
of $705,107.39 as of December 15, 1941, with interest thereon 
from the date of expiration of the last Standstill Agree- 
ment, October 15, 1941. 


About December 15, 1949, the net amount of $20,964.42 
received from several obligors was applied in reduction of 
the Export Credit, whereby that Credit became as of that 
date $1,029,645.60 (interest on $705,107.39 from October 
15, 1941 to December 15, 1949, $345,502.62, plus $705,107.39 
minus $20,964.41) with interest on $684,142.98 ($705,107.39 


minus $20,964.41) from December 15, 1949. 


The liability of the Hungarian National Bank to the 
claimant for the Export Credit is threefold. It is predi- 
cated, (a) upon breach by it of its above mentioned under- 
taking of August 25, 1931, that payment would be made 
of drawings under the Export Credit—a breach which was 
to the damage of the claimant and its participants to the 
extent of the unpaid balance of said Credit as described in 
the preceding paragraph. It is further and distinctly predi- 
cated (b) upon the fact (which claimant submits upon in- 
formation and belief) that the Hungarian National Bank 
acquired without consideration all the foreign assets of the 
eight Hungarian banks which guaranteed the Export 
Credit, as well as all those rights and privileges which had 
enabled the same Hungarian banks to have financed exports 
and imports from and to Hungary, from which it follows, 
as a matter of Hungarian law, of the law of the State of New 
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York (which the contract of December 19, 1928, between 
The New York Trust Company and the Hungarian banks 
describes as governing the game), of international law, and 
of the general principles of law recognized by civilized 
nations, that the transferee, the National Bank of Hungary, 
was and is rendered liable for the debts of said Hungarian 
banks, including those arising from their joint and several 
guaranty of the Export Credit. The liability of the Na- 
tional Bank of Hungary is further and distinctly predi- 
cated, moreover, (¢) upon the fact that it was and is an 
instrument of the Government of Hungary, which inde- 
pendently is a guarantor in full of the Export Credit. 


FORM SA-1C Form approved 
April 1956 Budget Bureau No. 43-R376 


UNITED STATES OF AMERICA 
DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 
WASHINGTON 25, D. C. 
March 8, 1957 


Do Not Write In This Space: 
Claim No. 66838 
V.0. No. SA-47/52 SA-81 SA-184 
Account No. 34-400,035 


Notice of Claim for Payment of Debt Under Section 208 of 
the International Claims Settlement Act of 1949, as Amended 
(Please read the instructions before filling out the form) 


1. Claimant’s name: Manufacturers Trust Company 
(Person who now owns the claim, not an agent or attorney) 


Have you already filed notice of claim for this debt? 
Yes Nox (Check one). If yes, give claim No. 


2. Agent for service of notice (if any) (Person to whom 
notices and letters should be sent) 


79 


Address for service of notice: 55 Broad Street, New 
York 15, N. Y. (If you have no agent, give your own mail- 
ing address) 


3. Identification of debtor and property: 
(a) Name of debtor: National Bank of Hungary, also 


known as Hungarian National Bank (Person who owes 
the debt you want paid) 


(b) Identification of property of debtor taken by the 
Attorney General: 


Vesting Order(s) Nos. SA-47 to 52; 81; 134 and possibly 
others 


Brief description: deposits at banks, see attached photo- 
static copies 


(In general terms, as ‘‘100 shares X Corporation common 
stock,” “‘deposit at X Bank,” “other property”’ (describe) ) 


(c) Supplemental identification: 


(See Instruction D (2). If you are not able to supply 
information called for by both (a) and (b) of this item, 
state in a supplement to this item any further information 
that will assist the Attorney General in determining 
whether he holds any property available for payment of 
claims against the debtor named; for example, other names 
including trade names or corporate names under which 
the debtor did business or kept his property, the address 
or addresses of the debtor, any property of this debtor 
that you know exists in the United States.) 


4. Amount claimed (fill out each line; if inapplicable, 
write ‘‘none’’). 


(a) Principal $500,000.00 


(State the original amount of the debt without interest. 
If the amount is unliquidated, state the amount you claim) 


(b) Additions other than interest $ none. 
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(Penalties, protest fees, ete.) 

(c) Total before deductions $500,000.00. 

(d) Payments on account $340,116.96. 

(e) Other deductions $—— 

(Indicate nature) 

(f) Total deductions $340,116.96 

(g) Net amount claimed, without interest $159,883.04 
(h) Do you claim interest? Yesx No (Check one). 
If yes, give rate, period, and amount, as follows: 


6 percent, from 15. 10. 1941 (Day, month, year) to date 
of payment (Day, month, year) totaling $ ‘ 


5. (a) Nature of debt: damages for contract not per- 
formed (In general terms, as “bank deposit,’’ ‘‘merchan- 
dise supplied,’’ ‘‘promissory note,’ ‘‘damages for con- 
tract not performed,” ‘‘refund on steamship ticket.”’) 


(b) Was the debt expressed or payable in any currency 
other than the currency of the United States? no. 


6. Date debt arose 25 (Day) August (Month) 1931 (Year) 
7. Security you now hold, if any: not secured. 


(In general terms, as “pledge of stock certificates.” If 
debt is not secured, state ‘‘not secured.’’ If property se- 
curing your debt has been taken by the Attorney General, 
see Instruction A.) 


8. Priority claimed if any (see sec. 208(g) of the Act, 
reprinted on the instruction sheet). 


Wages and salaries (sec. 208(g) (i)) $— 
Claims of United States (sec. 208(g) (2)) $—— 
Services, rent, goods, ete. (sec. 208(g) (3)) $— 
None $—— 

$159,883.04. 
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9. Details of debt (See Supplement to Item 9 Page 2) 


(State here the specific facts upon which you base the 
statements made in items 4, 5, 6, 7, and 8. Attach copies 
of any contracts, bonds, notes, or other documents upon 
which you rely to prove the amount, date, nature, and any 
security status or priority status of the debt. If the claim 
is based on services rendered, itemize the services and 
state the number of hours spent on the work.) 


10. Defenses and counterclaims: none (Here state in 
general terms the basis of any defense or counterclaim 
which the debtor has alleged, and its amount) 

11. Questions for individual claimants (corporations do 
not answer). 


Citizenship on date debt arose (State name of country; 
if you have no citizenship, write ‘‘stateless’’) 


Present residence address (Number) (Street) (City) 
(State) 


Since (Date when you began residing at this address) 


(If you have resided at any other addresses at any time 
since December 7, 1941, state them all, with the dates of 
residence, at each address, as follows:) 


12. Questions for corporate claimants (individuals do 
not answer). 

State in which incorporated: New York; Date of incor- 
poration: Sept. 11, 1905. 


Principal office: 55 (Number) Broad Street (Street) 
New York (City) New York (State) 


13. Additional questions for assignees, legal represen- 
tatives, and successors in interest. (Do not answer these 
questions if you are the original creditor. Answer them 
only if you are filing a claim which originally belonged to 
someone else, and which you have acquired by assignment, 
by operation of law, or otherwise.) 
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(a) Original creditor’s name: (See Supplement to Item 
13) 


(b) Original ereditor’s address on date debt arose (see 
item 6) 


(c) Latest date when original creditor held debt (Day) 
(Month) (Year) 


(ad) If original creditor was an individual or a group 
of individuals, including a partnership, was he (they) a 
citizen of the United States at all times he (they) held the 
claim? Yes No (Check one). If no, give country 
(countries) and dates of other residence 


(e) If original creditor was an individual or a group of 
individuals, including a partnership, was he (they) a resi- 
dent of the United States at all times he (they) held the 
claimt Yes No (Check one). If no, give country 
(countries) and dates of other residence 


(£) If original creditor was @ corporation, give State 
(or foreign country if not within the United States) and 
date of incorporation (State or country) 


Date of incorporation (Day) (Month) (Year) 


(g) Did you acquire the debt directly from the original 
creditor? Yes No (Check one). If no, use a sup- 
plement to answer questions (a) to (f) of this item, inelu- 
sive, for every other person who held the debt prior to 
your acquisition of it. 


(h) How did you acquire the debt? 


(In general terms, as ‘tassigned,’ ‘‘heir,” “‘executor,”’ 
“reorganization of corporation,” etc. Use a supplement 
to state details, and supply copies of documents relied on 
to establish your present ownership of the debt. If any 
such documents are court orders, the copy attached to the 
‘original’? of this form should be certified by the court of 
other competent official.) 
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(i) Are you the sole beneficial owner of the claim? Yes 
x No (Check one). 


If no, name the other owners and state nature of their 
interest. 


14. If there are any other facts of which you wish to 
advise the Attorney General, state them in a supplement 
to this item. 


15. Fees of attorneys, agents, and representatives: 
Name of attorney, agent, or representative: None 


Address: 
Amonnt of fee $ 


(Enter the name of each person (or firm) who has re- 
ceived or is to receive any fee for representing you in this 
claim. If there is no such person, write ‘‘none.’’ If the 
amount of the total fee has been fixed, state it. If it has 
not, write ‘‘unknown,” but the amount will have to be 
supplied before any payment of your claim can be made. 


Attorneys may submit detailed schedules of services per- 
formed and will be required to do so in appropriate cases. 
See section 211 of the Act, on the instruction sheet.) 


16. I, the undersigned, swear to (or affirm) the follow- 
ing: 
(a) (Strike out the statement that does not apply.) 


I am an officer of the claimant corporation holding the 
position of: Assistant Vice President. 


(b) The statements made in this notice of claim and in 
all supplements attached to it are known to me to be true, 
except as noted to be ‘‘upon information and belief.’’ 
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(c) I have no knowledge of any fact called for by this 
notice of claim (including the instructions) which is not 
fully set forth. 

Ervine H. ADLER 
(Name of signer) (Please print or 
typewrite) 


Note: It is a criminal offense to make a willfully false 
statement or representation to any department or agency 
of the United States Government. U. S. Code, Title 18, 
sections 287, 1001. 


Supplement to Item 9 page 2 


The present indebtedness of the National Bank of Hun- 
gary, amounting to $159,883.04 plus accrued interest since 
October 15, 1941, arises inter alia from its breach of a con- 
tract entered into by it with the agent of The New York 
Trust Company (acting on its own behalf and for certain 
participating American banks, including claimant), the 


Hungarian Commercial Bank of Pest. Photostatic copy of 
a letter dated August 25, 1931, addressed by the Hungarian 
National Bank to the Hungarian Commercial Bank of Pest, 
Budapest, in this connection is attached hereto as Exhibit 1. 


Reference is also made to the Notice of Claim for pay- 
ment of debt filed by The New York Trust Company with 
the Office of Alien Property against the National Bank of 
Hungary and particularly to “Supplement to Item 9 Page 
9”? and Exhibits thereto, which Supplement and Exhibits 
are hereby incorporated into the debt claim of claimant 
with the same force and effect as if annexed hereto. 


Reference is also made to claimant’s Notice of Claim 
for payment of debt against the Pester Ungarische Com- 
mercial Bank and to “Supplement to Item 9 Page 2” 
thereto, in which the present claim of Manufacturers Trust 
Company under the Hungarian Export Credit is outlined. 
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The Royal Hungarian Government by instrument dated 
December 19, 1928 unconditionally guaranteed payment of 
the above Credit, and claimant has filed with the Foreign 
Claims Settlement Commission of the United States, Wash- 
ington, D. C., claim against the Hungarian Government 
under Title III of the International Claims Settlement Act 
of 1949, as amended. Claim No. HUNG-21640 has been as- 
signed to our Statement of Claim by the Foreign Claims 
Settlement Commission. 


Concurrent with this Notice of Claim for payment of 
debt, Notices of Claim are filed with the Office of Alien 
Property against ‘‘Futura’’ Trading Company Limited of 
Hungarian Co-operative Unions, Budapest, and Hungarian 
Commercial Bank of Pest, Budapest. 


Supplement to Item 13 page 2-3 


This claim is filed to recover sums due to claimant in its 


individual corporate capacity as outlined in ‘‘Supplement 
to Item 9 Page 2’. Manufacturers Trust Company par- 
ticipated in the ‘‘Hungarian Export Credit’’ contracted 
The New York Trust Company (acting on its own behalf 
and for certain participating American banks, including 
claimant). 


The New York Trust Company assigned to Manufac- 
turers Trust Company its claim under the above-mentioned 
Credit. 


Claim No. 66835 
ABD :Ihm Mar. 5, 1959 


White & Case 
14 Wall Street 
New York 5, New York 


Re: Claim of The New York Trust Company 
Gentlemen: 


Reference is made to the above-numbered debt claim filed 
by The New York Trust Company under Section 208 of 
the International Claims Settlement Act of 1949, as 
amended, 22 U.S.C. 1631(g) with respect to the insolvent 
estate of the National Bank of Hungary. The claim, in 
the sum of $684,142.98, arises out of the Hungarian Ex- 
port Credit of 1928. For the reasons stated in my letter of 
February 21, 1959 with respect to Claims Nos. 66834, 66922, 
and 66923 asserted against the Hungarian Commercial 
Bank of Pest, the British and Hungarian Bank, Ltd. and 
the Hungarian General Creditbank, the claim should be 
reduced by the $8,644.34 payment made to the Wells Fargo 
Bank of San Francisco. It is, accordingly, requested that 
the claim be amended to reduce it to $675,498.64. 


Inasmuch as the National Bank of Hungary was not one 
of the eight Hungarian banks which were parties to the 
Hungarian Export Credit Agreement of December 19, 1928 
and did not guarantee the Credit, the subject claim is on an 
entirely different basis from the other Export Credit debt 
claims filed by The New York Trust Company. In the 
supplement to Item 9 of the Notice of Claim form, it is 
stated that the alleged liability of the National Bank of 
Hungary is predicated “upon breach by it of its * * * un- 
dertaking of August 25, 1931, that payment would be made 
of drawings under the Export Credit—a breach which was 
to the damage of the claimant and its participants to the 
extent of the unpaid balance of said Credit * * *.”” 
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It is my view that on the present record it has not been 
established that there has been an unexcused breach of a 
contractual obligation on the part of the National Bank 
of Hungary for which the measure of damages is the entire 
outstanding Export Credit. On its face, the letter of August 
25, 1931 would appear to be written by the National Bank 
of Hungary in its governmental capacity of Centra] Au- 
thority for Foreign Exchange Administration (See Article 
7 of the Agreement of September 9, 1933, [Exhibit 6, Claim 
No. 66834] for the cancellation of which at the behest of 
the Hungarian Government it would incur no personal 
liability. The letter of August 25, 1931 commences as fol- 
lows: 


‘¢With reference to the letter of your legal counsel, 
Dr. Victor Bator, dated August 14, a.c., and to the 
letter of Dr. John Bud, late Minister of Public Econ- 
omy, dated August 21, a.c. Nr. 90/1931 Min.’’ 


It would be appreciated if you would furnish this Office 


with copies of these two letters and any other material that 
will explain the circumstances under which the letter of 
August 25, 1931 was written. Furthermore, will you please 
state what in your view was the consideration for the al- 
leged undertaking of August 25, 1931 since the Export 
Credit was already in existence. It would also be helpful 
if you would submit a memorandum of law with appro- 
priate authorities to support the contentions that (1) there 
was an unexcused breach of a contractual obligation on the 
part of the National Bank of Hungary, and (2) if so, that 
the National Bank of Hungary remained liable for the 
entire unpaid Export Credit after renewal bills were ac- 
cepted or after the Credit was placed under the third Hun- 
garian Standstill Agreement by the Agreement of Septem- 
ber 9, 1933. 
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Further processing of the subject claim will be postponed 
pending the receipt of your reply. 


Very truly yours, 


Arthur R. Schor 
Chief, Claims Section 
Office of Alien Property 


——— 


ARS :ABD:ef 
Claim No. 66838 May 18, 1959 


Manufacturers Trust Company 
55 Broad Street 
New York 15, New York 


Attention: Erving H. Adler 
Assistant Vice President 


Gentlemen: 


Reference is made to the above-numbered debt claim filed 
by the Manufacturers Trust Company under Section 208 
of the International Claims Settlement Act of 1949, as 
amended, 22 U.S.C. 1631(g), with respect to the insolvent 
estate of the National Bank of Hungary. The claim in the 
sum of $159,883.04 arises out of the Hungarian Export 
Credit of 1928. 


Inasmuch as the National Bank of Hungary was not one 
of the eight Hungarian banks which were parties to the 
Hungarian Export Credit Agreement of December 19, 1928, 
and did not guarantee the Credit, the subject claim is on 
an entirely different basis from the other Export Credit 
debt claims filed by the Manufacturers Trust Company. In 
the supplement to Item 9 of the Notice of Claim form, 
reference is made to Claim No. 66835 of the New York 
Trust Company against the National Bank of Hungary 
similarly based upon loans under the Hungarian Export 
Credit of 1928. In that claim, it is stated that the alleged 
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liability of the National Bank of Hungary is predicated 
“‘upon breach by it of its ... undertaking of August 25, 
1931, that payment would be made of drawings under the 
Export Credit—a breach which was to the damage of the 
claimant and its participants to the extent of the unpaid 
balance of said Credit .. .”’ 


If you wish to maintain your claim against the National 
Bank of Hungary with this Office, it will be necessary for 
you to submit a memorandum of law with appropriate au- 
thorities to establish (1) that there was an unexcused 
breach of a contractual obligation on the part of the Na- 
tional Bank of Hungary and (2), if so, that the National 
Bank of Hungary remained liable for the unpaid Export 
Credit after renewal bills were accepted or after the Credit 
was placed under the Third Hungarian Standstill Agree- 
ment by the Agreement of September 9, 1933. On its face, 
the letter of August 25, 1931, would appear to be written by 
the National Bank of Hungary in its governmental capacity 
of Central Authority for Foreign Exchange Administration 
for the cancellation of which at the behest of the Hungarian 
Government, it would incur no personal liability. 


Your prompt attention to this request will be appreciated. 


Very truly yours, 


Arthur R. Schor 
Chief, Claims Section 
Office of Alien Property 
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DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 
WASHINGTON 25, D. C. 


Apr. 27, 1960 
RecIsTERED Mar 
Rerorn Recerrr REQUESTED 


White & Case 
14 Wall Street 
New York 5, New York 


Re: Chemical Bank New York Trust Company (66835) 
Manufacturers Trust Company (66838) 
Gentlemen: 


Reference is made to the above-numbered debt claims 
filed by the Chemical Bank New York Trust Company and 
the Manufacturers Trust Company under Section 208 of 
the International Claims Settlement Act of 1949, as 
amended, 22 U.S.C. 1631g with respect to the insolvent 
estate of the National Bank of Hungary. The claims as- 
serted in the respective sums of $684,142.98 and $159,883.04 
arise out of loans under the Hungarian Export Credit of 
1928. 


Inasmuch as the National Bank of Hungary was not one 
of the eight Hungarian banks which were parties to the 
Hungarian Export Credit Agreement of December 19, 
1928 and did not subsequently guarantee the credit, you 
base its alleged liability for the outstanding balances of 
the credit on its letter of August 25, 1931 to the Hungarian 
Commercial Bank of Pest in which it stated, in part: 


“ _. we beg to inform you that we give our consent 
that the countervalues in foreign exchange of bills dis- 
counted within the frame of the $5,000,000. —export 
credit granted by The New York Trust Company of 
New York, may be claimed by the exporters from the 
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Hungarian National Bank at the time of the falling 
due of these bills. 


‘*On the other side, we stipulate that these exporters 
shall deliver to us the foreign means of payment en- 
cashed by them. The amounts so delivered by the 
exports will be kept on a separate account and will 
be used in the first line for the payment of the bills 
discounted by the New York Trust Company in such 
a fashion that each claim will have to be legitimated 
by a certificate of the competent section of the Royal 
Hungarian Ministry of Commerce taking over the 
agenda of the Royal Hungarian Ministry of Public 
Economy.”’ 


It is my position that no liability on the part of the Na- 
tional Bank of Hungary may be predicated on this letter 
since it is well established that where the law forbids or 
prevents the performance of a promise, the promisor is 
freed from liability on the theory of impossibility of per- 
formance, I. N. Jackson & Co., Inc. v. Norwegian Govern- 
ment, 177 F. (2nd) 694, 697 (C.C.A. 2nd, 1949) ; 6 Williston 
on Contracts (1937), #1938, p. 5426; 6 Corbin on Con- 
tracts (1951), #1343, p. 336. From its letters of January 
20, 1932 and April 7, 1932, it is clear that the Hungarian 
National Bank repudiated the commitment in the letter 
of August 25, 1931 because it was determined that it was 
in violation of Hungarian Government Foreign Exchange 
Regulations which prohibited preferential treatment to any 
particular group of foreign creditors. 


In Mayer v. Hungarian Commercial Bank of Pest and the 
National Bank of Hungary, 21 F. Supp. 144 (E.D. N.Y. 
1937), an action for breach of contract brought by a holder 
of certain bonds of the Hungarian Municipal loans of 1925 
and 1926, it was held that the Hungarian moratorium legis- 
lation of 1931 excused the National Bank of Hungary from 
failing to keep its commitment to remit certain bond inter- 
est payments to Spayer and Co. of New York, the trustee 
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for the bondholders. Similarly, in Egyes v- Magyar Nem- 
zeti Bank (National Bank of Hungary) et al., 71 F. Supp. 
560, 563 (B.D. N.Y. 1947), aff’d 165 F. (2d) 539 (C.C.A. 
2nd, 1948), the court stated that the obligation of the Na- 
tional Bank of Hungary, if any, to remit interest payments 
to New York on coupons of City of Budapest bonds must be 
measured ‘‘not merely by any agreements between the obli- 
gor and the Banks but also by the restrictions of the mora- 
torium decrees (of 1931 and 1935)’’. It is, therefore, my 
view that the National Bank of Hungary in the instant 
case was relieved of any obligation it might have had to 
the Chemical Bank of New York Trust Company under 
the August 25, 1931 letter since its performance was pro- 
hibited by Hungarian Foreign Exchange Regulations. 
This result would follow, in my opinion, whether the lia- 
bility of the National Bank of Hungary under the August 
95, 1981 letter is founded on breach of contract or breach 
of trust. 


Moreover, since renewal bills were subsequently accepted 
and the entire outstanding Export Credit placed under the 
third Hungarian Standstill Agreement by agreement of 
September 9, 1933, it has not been proved, in my opinion, 
that the National Bank of Hungary’s alleged breach of its 
obligations to remit the interest payments caused the loss 
of the entire unpaid Export Credit balance. At most, there 
has been shown that a delay in payment was caused by the 
alleged breach. See Hupe v. Sommer, 88 Kans. 561, 129 
Pac. 186 (1913); 15 Am. Jr. Damages, #57. It is well 
established that compensatory as distinct from nominal 
damages will be awarded in an action for breach of con- 
tract only to the extent that the plaintiff establishes that 
actual harm was caused by the defendant’s breach of con- 
tract. Mayer v. Hungarian Commercial Bank of Pest et al., 
21 F. Supp. 144, 148 (B.D. N.Y. 1987) ; Restatement, Con- 
tracts (1932) #329; 5 Williston, Contracts (1937) #1345; 
5 Corbin on Contracts (1951) #1002. 
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Accordingly, I am of the opinion that no favorable action 
can be taken on these claims since no indebtedness on the 
part of the National Bank of Hungary has been estab- 
lished. It is, therefore, requested that the claims be with- 
drawn by signing and mailing the enclosed notice of with- 
drawal cards. In the event that the claims are not with- 
drawn within thirty (30) days from the date of this letter, 
which is the notice required to be given you by Section 
502.25(i) of the Rules of Procedure for Claims, a copy of 
which is enclosed herewith, I shall apply to the Director of 
this Office for the entry of Orders of Dismissal on the 
ground of no debt without further notice, pursuant to Sec- 
tion 502.25(i) of the Rules of Procedure for Claims. 


Within the thirty-day period, you may file with this Office 
a statement specifying the objections, if any, to the dis- 
missal of the claims, together with your reasons in support 
thereof, any evidence in support of the claims which has 
not previously been filed with this Office should be filed 


with the statement of objections. Upon my application for 
Orders dismissing the claims, the Director will consider 
any objections filed and may enter Orders either dismissing 
the claims or remanding them to the Claims Section for 
further processing. 


Very truly yours, 


Danii G. McGratx 
Chief, Claims Section 
Office of Alien Property 
Enclosures 
ec: Chemical Bank New York Trust Company 
100 Broadway 
New York, New York 
Manufacturers Trust Company 
55 Broad Street 
New York, New York 
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wuire & CASE 
14 WALL STREET 
NEW YORK 5, N. ¥.- 


LW :AHdeY :-RW May 24, 1960 


Re Chemical Bank New York Trust 
Company (66835) 
Manufacturers Trust Company 
(66838) 


Honorable Dallas S. Townsend 
Department of Justice 

Office of Alien Property 
Washington 25, D. C. 


Dear Mr. Townsend: 


The Claims Section by letter of the 27th ultimo, notified 
us that unless the above identified claims are withdrawn 
within 30 days, application will be made to you for dis- 
missal of them on the ground of ‘‘no debt’’; and that 
within the 30 day period we may file objections to dis- 
missal. 


It is our understanding that since these claims involve 
more than $50,000, the application of the Claims Section 
would have to be passed on by the Attorney General, un- 
less you determine that the application should be denied. 


I sincerely believe that the enclosed objections and brief 
makes it so clear that the application should be denied 
that you will come to that conclusion without the necessity 
for referring the matter to the Attorney General. If after 
examining the enclosure, you do not conclude that the 
claims should be allowed, we would like to orally argue 
the matter before you at a mutually convenient time to be 
agreed upon. 

Sincerely yours, 
Enclosure 
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Cuamm No. 66835—Tue New Yor Trusr Company vV. 
Nationa, Banx or Huneary 


and 


Cram No. 66838—Manvuracrurnrrs Trust CoMPANY Vv. 
Nationa, Bank or Huncary 


OBJECTIONS TO APPLICATION OF CHIEF OF 
CLAIMS SECTION TO THE DIRECTOR TO DIS- 
MISS ABOVE IDENTIFIED CLAIMS, STEMMING 
FROM THE SAME SOURCE. 


Facts 


1. By agreement between (a) The New York Trust Com- 
pany (now Chemical Bank New York Trust Company, and 
hereinafter called the Trust Company) dated December 
19, 1928, and (b) eight Hungarian Banks for the self li- 
quidating revolving $5,000,000 Export Credit, to enable 
Hungarian Exporters to obtain payment in dollars for 
products exported from Hungary, the Trust Company 


agreed to accept, or cause to be accepted ‘‘Dollar drafts 
* * © not to exceed * * * dollars 5,000,000 * * * to mature 
not later than three months from the respective dates of 
aeceptances”’ (par. 1, Ex. 1) [supra, J.A. 16]; and said 
banks ‘“‘irrevocably’’ guaranteed ‘‘the due payment at 
maturity of any and all drafts drawn by our customers 
and which shall have been accepted by you or your nom- 
inees’’ (par. 8, Ex. 1); [supra, J.A. 18], and agreed to 


“<# ®© * ylace on deposit with you * * * lawful money 
of the United States * * * to meet the principal of 
each such acceptance together with effective expenses, 
if any’? (par. 4, Ex. 1) [supra, J.A. 17] 


2. The Royal Hungarian Minister of Economics on be- 
half of the Royal Hungarian Government, by concurrent 
agreement with said eight banks, agreed that the firms tak- 
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ing the credit (the drawers and beneficiaries of the drafts), 
would remit ‘‘to the credit of the special account of the 
Banks with The New York Trust Company of New York 
any and such amounts sufficient for the payment of all and 
any of their obligations on the basis of bills accepted and 
discounted by the New York Trust Company * * °’’ and 
that should said drawers fail so to do. 


«<* © © the Minister undertakes to remit the necessary 
amount * * *’? (par. V, Ex. 2 hereto and Ex. 2 to filed 
claim). [supra, J.A. 23) 


The agreement, by an extension agreement of September 
16, 1930, was extended to January 15, 1933, but was termi- 
nated January 15, 1932 and the Hungarian Government, 
both by the above mentioned agreement of December 19, 
1928 with the eight banks and also by a separate agree- 
ment dated September 16, 1930 


«<e *© * ynconditionally guaranteed to the Banks the 


payment of drafts drawn under the Export Credit, at 
the maturities thereof * * *’’ (1st and 3rd Whereas 
Clauses, Ex. 13). [supra, J.A. 48] 


3. The Credit flowed, revolved and interest and com- 
missions were paid in dollars as provided in the contracts. 
Shortly before August 14, 1931, the Hungarian Govern- 
ment by decrees known as Moratorium Laws, provided 
that payments outside Hungary required permission of 
the National Bank of Hungary, obtainable only when in 
the opinion of that Bank, owned in part by the Hungarian 
Government and its National Administrator of Foreign 
Exchange, a payment could be made without endangering 
the economic welfare of the Hungarian Government 
(Egyes x. Magyar Menzeti Bank (National Bank of Hun- 
gary) 71 F. Supp. 560, at page 562-affd. 165 F. 2d 539, 
C.C.A. 2, 1948; Ex. 11). 
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4. The Trust Company about August 14, 1931, caused 
to be pointed out to the National Bank of Hungary that the 
Export Credit was granted 


«c# * * exclusively on the basis of so-called eligible bills 
ie. bills whose drawing serves the financing of the 
countervalue of exported merchandise sold in credit.” ; 
that 


“In consequence of this the credit cannot be used for 
financial bills but only for so-called self-liquidating 
bills i.e. bills whose payment is not met out of the 
means of the debtor in general but out of that sum 
which is encashed by the debtor as countervalue of 
the exported merchandise in foreign money of 
course.’’; and that 


‘¢Should either the nature of the bills not comply 
with these conditions or the self-liquidating character 
of the bills cease to exist in consequence of the deci- 
sion of the Hungarian Government ordering the for- 
eign means of payment forming the countervalue of 
exports to be delivered to the Hungarian National 
Bank, The New York Trust Company would, * * * be 
entitled to abstain immediately from the credit agree- 
ment * * *.”? (Ex. 3) [supra, J.A. 32] 


5. August 21, 1931, Mr. Bud, Minister of Public Econ- 
omy of the Hungarian Government, wrote and ordered 
the Hungarian National Bank, as follows: 


«c# * * The close connexion with exported goods and 
the fact that the redemption of the bills is to be met 
out of the countervalue of the goods sold form im- 
portant conditions of the acceptance of the bills. 


‘“‘The obligation of delivery of the foreign means 
of payment encashed by the exporter would, in princi- 
ple, deprive the exporters’ bills of their above-de- 
scribed eligible character. In consequence of this I 
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beg to request your accession thereto that those for- 
eign means of payment as are delivered to the Hun- 
garian National Bank by exporters enjoying the above 
described export credits, shall be kept on a separate 
account in such a fashion that those sums of foreign 
means of payment as are delivered by the firms using 
the export credits shall be turned primarily to the re- 
demption of the bills accepted and discounted by The 
New-York Trust Company.’’ (Ex. 4) [supra, J.A. 34] 


6. In response to the Hungarian Government’s order set 
out in paragraph 5 above, the National Bank of Hungary 
wrote the Trust Company’s agent (pp. 1-2, Ex. 9) [supra, 
J.A. 39] August 25, 1931, exempting payments in dollars 
of drafts under the Export Credit from the above men- 
tioned Moratorium Laws, as follows: 


«@ © © we give our consent that the countervalue in 
foreign exchange of pills discounted within the frame 
of the $5.000.000.- export credit granted by The New 
York Trust Company, of New-York, may be claimed 
by the exporters from the Hungarian National Bank 
at the time of the falling due of these bills. 


On the other side, we stipulate that these exporters 
shall deliver to us the foreign means of payment en- 
cashed by them. The amounts so delivered by the 
exporters will be kept on a separate account and will 
be used in the first line for the payment of the bills 
discounted by the New-York Trust Company * * °”’. 
(Bx. 5) [supra, J.A, 35] 


7. In reliance on the unqualified August 25, 1931 exemp- 
tion and commitment (Ex. 5), [supra, J.A. 35], and per- 
formances thereunder by the National Bank of Hungary 
in the form of permitting dollar payments ‘‘at the time 
of acceptance thereof, upon such original Dollar-drafts, 
an acceptance commission of one per centum / 1% / per 
annum * * * on the face amount of such drafts.”? (Bx. 1, 
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par. 6) [supra, J.A. 18], and ‘‘interest”’ (Ex. 11, p. 1), 
[supra, J.A. 43], the Trust Company kept the Credit re- 
volving and indebtedness based on drafts accepted before 
January 15, 1932, amounted to $3,735,765.00. At that date 
the National Bank of Hungary had not attempted to re- 
pudiate the exemption of payment in dollars of drafts 
under the Export Credit from the Hungarian Moratorium 
Laws and its undertaking under the commitment men- 
tioned in paragraph 6 above. Its lability thereunder, 
therefore, had become fixed as of the termination of the 
Export Credit, about January 15, 1932 (Ex. 6; Ex. 13, 1st 
Whereas clause) [supra, J.A. 36, 47]. 


8. Interest was paid in dollars and the Export Credit 
in dollars was maintained on a revolving basis until the 
end of the year 1931 (Ex. 11, p. 1), [supra, J.A. 43], 
when the National Bank of Hungary discontinued applying 
the United States dollars, paid by the United States im- 
porters, as stated in paragraph 6 above would be done, 
towards paying even the interest on the indebtedness aris- 


ing under the Hungarian Export Credit Agreement, that 
was to have been liquidated as to principal as well as to 
interest out of said United States dollars, and other for- 
eign currencies, so paid by the United States and other 
importers. 


9, About February 29, 1932 (Ex. 8), [supra, J.A. 38], 
after its liability, the residue of which is involved in the 
instant claim, had become fixed, and not earlier than 
January 20, 1932, the National Bank of Hungary attempted 
to repudiate the exemption and its obligation mentioned 
in paragraph 6 above (Ex. 7) [supra, J.A. 27]. The at- 
tempt was not based on any alleged failure in receiving 
the dollars or other foreign exchange from the Hungarian 
exporters, that they had received from the United States 
and other importers, but upon the above mentioned Mora- 
torium Laws, from which exemption had been granted by 
the Hungarian Government to induce the continuing credit 
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and had been relied upon by the United States Banks in 
accepting and discounting the drafts under the Export 
Credit. This, despite the guarantee by the Hungarian Gov- 
ernment of the payment of the indebtedness! In its Janu- 
ary 20, 1932 letter, the National Bank of Hungary stated, 
so far as here material: 


«<* * © we are sorry to inform you to be compelled to 
consider as null and void our letter of August 25, 
1931, by which we have consented that the amounts 
of the maturing drafts be applied for to us and by 
which we have promised to handle the foreign cur- 
rencies delivered by the exporters on a special de- 
posit-account. Thus in the future the exporters utiliz- 
ing this credit will have to deliver to our institution 
the foreign currencies resulting from their exports 
and are under existing regulations prohibited to utilize 
the foreign currencies for the purpose of repayment 
of their export-credits.”? (Ex. 7) [supra, J.A. 37]. 


In its April 7, 1932 letter (Bx. 9) [supra, J.A. 39] the 
National Bank of Hungary stated, so far as here material: 


<® © * we supposed that you would employ the entire 
amount thus repaid again for financing Hungarian ex- 
ports, eee 


‘“‘Our assumption * * * not having been realised and 
the conditions which prevailed in the month of August, 
1931, having changed considerably as the crisis deep- 
ened, the technical procedure we promised to follow 
had to be considered as frustrated for objective rea- 
sons. 


“Our letter of January 20th, was based on the facts 
mentioned above, and under the legal regulations gov- 
erning our functions it was not only our right but our 
duty as well, to invalidate also formally the exemp- 
tion granted to you, * * *.” 


+ ee 
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Since the credit would have revolved to January 15, 1933 
as agreed but for this repudiation, “¢welching’’ and breach 
of contract, the above contention of the National Bank of 
Hungary is without merit. The Trust Company termi- 
nated the Export Credit Agreement January 15, 1932 be- 
cause of the repudiation of the exemption from the Mora- 
torium Laws (Ex. 6) [supra, J.A. 36]. 


10. In the Trust Company’s response (Ex. 10) [supra, 
J.A. 41] to the attempted repudiation of the exemption 
(Ex. 9 [supra, J.A. 39] the Credit, the said attempted 
repudiation and the commitment of the National Bank of 
Hungary (Ex. 5) [supra, J.A. 35] are accurately stated 
as follows: 


“* * © no use of this credit could occur nor drafts be 
drawn on us thereunder unless the drawer corporation 
or other exporter had made a shipment of goods which 
had been sold to a foreign buyer, the settlement of 
which transaction would have provided the means for 
liquidating the drafts. It was agreed that the credit 
was revolving in its nature and only permitted the 
drawing of drafts not exceeding 90 days. Conse- 
quently, it could not be interpreted in any sense as a 
definite investment of capital in Hungary and, as 
stated above, the repayment by foreign customers of 
Hungarian shippers would liquidate the credit without 
the repayment by the Hungarians themselves from any 
internal capital sources unless, of course, at the final 
maturity of the credit the Hungarians had not ef- 
fected complete collection of their foreign accounts 
receivable. However, even in the latter event, if the 
Hungarian obligors themselves had not been able to 
completely liquidate the eredit at its maturity, the 
underlying transaction would eventually have done so. 


It was in recognition of the application of the foreign 
exchange created by such foreign transactions to the 
liquidation of the related drafts that the National 


Bank of Hungary gave its written consent and it was 
distinctly a concession on our part that the current 
liquidation of the then outstanding transactions should 
be left at the disposal of the National Bank in ex- 
change for its undertaking that, upon termination of 
the arrangement under which these drafts were drawn, 
it would permit the then outstanding foreign accounts 
receivable of the Hungarian debtors or the latter them- 
selves to carry out the premises of the credit and re- 
pay it. 

Since no question of repayment of capital is in- 
volved and since, in itself, this entire credit operation 
was a special self determining and self liquidating 
transaction, there is no basis for applying to it the 
question of equal treatment under subsequent stand- 
still arrangements with other nations; and it is our 
contention that the action of the Royal Hungarian 
Government and the National Bank of Hungary in 
appropriating the foreign exchange produced by the 
means of this credit and rightfully applicable to its 
liquidation constituted confiscation, appropriation and 
diversion of funds for the servicing of capital invest- 
ments or for other national purposes. Contrary to the 
view of your bank that it was obligated to invalidate 
what it calls an exemption granted to us; what actually 
occurred constituted deliberate interference with a self- 
contained and self-liquidating operation for the benefit 
of parties not at all interested in this operation.”’ 


The further meritless attempted justification by the Na- 
tional Bank of Hungary of its repudiation of the exemption 
and breach of its commitment (Ex. 11) [supra, J.A. 43] 
was rejected by the Trust Company (Ex. 12) [supra, J.A. 
45]. 


11. The facts stated in the preceding paragraph empha- 
size that the National Bank of Hungary converted and/or 
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diverted the foreign exchange funds received from the Hun- 
garian exporters in trust, to pay the loans by the Trust 
Company and its participants to the exporters, and 
breached its obligations to the Trust Company and its par- 
ticipants in the Export Credit, specifically provided for in 
the August 25, 1931 solemn commitment of the National 
Bank of Hungary. 


12. September 9, 1933 the Royal Hungarian Government, 
the Banks and the Trust Company entered into an agree- 
ment to place the then conceded outstanding Export Credit 
indebtedness of $3,316,882.52 under the Hungarian Stand- 
still Agreement dated March 8, 1933 (Ex. 13) [supra, J.A. 

7]. Article Seven of that Agreement specifically provided 
that such placing of the Credit would be without prejudice 
to the rights of the Trust Company under the commitment 
of the National Bank of Hungary set out in paragraph 6 
above. The exact pertinent language reads as follows: 


“‘It is agreed by the parties that the consent to the 
adherence by the Trust Company to the Standstill 
Agreement and such adherence and the adherence to 
the Standstill Agreement by the Banks, all as herein 
provided, shall relate solely to the Export Credit and 
shall not be deemed to constitute any representation, 
commitment or waiver with respect to any other exist- 
ing credits or claims between the Trust Company or its 
participants and any one or more of the Banks or the 
Government including any claims which the Trust Com- 
pany or its participants may have under or arising out 
of the delivery of foreign exchange to the National 
Bank of Hungary and the latter’s letter to the Hun- 
garian Commercial Bank of Pest, dated August 25, 
1931, in respect thereof. * * *” 


13. The Supplement to item 9 of the claim of the Trust 
Company against the National Bank of Hungary 66835 and 
exhibits hereto detail the history of the debt under the 
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Hungarian Export Credit and show same was as of August 
9, 1955, $684,142.98. [Supra, J.A. 75-78]. 


14. Obviously, we submit that the National Bank of Hun- 
gary cannot escape liability to account for and turn over 
the trust funds received by it and for breach of trust and 
conversion and/or diversion of trust funds, and inducing 
the loans by means of the August 25, 1931 solemn commit- 
ment. 


15. The O. A. P. by letter to White & Case dated Febru- 
ary 4, 1959, states that the vested funds of the National 
Bank of Hungary amount to $152,000 and that there are 
two outstanding debt claims against same aggregating 
$344,000. They are of The New York Trust Company for 
$684,142.98 and of the Manufacturers Trust Company, 
(which took an assignment of its participation with the 
Trust Company under the Export Credit), for $159,883.04 
(Ex. 14), each based on loans under the Export Credit, 
through discounting drafts for the Hungarian exporters. 
Justice and the documents detailed above require that these 
vested funds be applied to those two claims. 


LAW AND ARGUMENT 
I 


Tur Two anp Onty Dest Cuams Acarnst THE NatTionaL 
Bank or Huncary, Basep ON THE Latrer’s Aucust 25, 
1931 UsvertaKING AND COMMITMENT, SxHoutp Be AtL- 
LOWED, BY OBJECTIONS TO DismissaL THEREOF Berne Sus- 
TAINED. 


The quotations in paragraphs 4 and 5 above leave no 
room for doubt that, but for the consideration, in the form 
of the National Bank of Hungary’s undertaking and com- 
mitment, as an instrumentality of the Hungarian Gov- 
ernment, stated in paragraph 6 above, the credit furnished 
and loans made to the Hungarian Exporters pursuant to 
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the Export Agreement would have terminated immediately 
the Government decrees (Ex. 11), [supra, J.A. 43] except 
for that exemption, undertaking and commitment, made 
continued application of the proceeds of sales of products 
exported from Hungary to the payment of the said credit 
and loans subject to consent of the National Bank of Hun- 
gary. The August 25, 1931 letter went further than con- 
senting to such use. It obligated the National Bank of 
Hungary to receive dollars from the exporters and keep 
such proceeds ‘‘in a separate account”? to be “used * * * for 
the payment of the bills discounted by the New York Trust 
Company.’’ 


Inducing the Trust Company to keep the credit open and 
revolving was without doubt adequate consideration for 
the undertaking and commitment of the National Bank of 
Hungary detailed above. Command of the Hungarian Gov- 
ernment (par..5, p. 3, supra) was sufficient authorization 
for the exemption granted payment in dollars of drafts 
discounted and paid under the Export Credit Agreement. 


The suggestion that the National Bank of Hungary was 
agent for the Government of Hungary in giving the un- 
dertaking and commitment and had no personal liability 
in repudiating same, after the Trust Company and its par- 
ticipants had made loans under the credit, aggregating 
$3,735,765 (par. 7, pp. 4-5, supra), is without merit, being 
contrary to unanimous authorities. 


By said decrees, the Government of Hungary required 
the exporters to turn over to the National Bank of Hungary 
the moneys (in dollars as to exports to the United States) 
received from the importers, as the purchase price of the 
products exported from Hungary. Thus that Government 
turned over moneys to its Agent. This Agent agreed to 
turn same over to the Trust Company and its participants 
in the Credit, if they would keep the credit open and re- 
volving. They did, until the Agent repudiated its under- 
taking and commitment. Keeping the credit available and 
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revolving was adequate consideration for the promise of 
the National Bank of Hungary and of the Hungarian Gov- 
ernment that the foreign exchange (United States dollars) 
would be applied toward payment of the loans by the Trust 
Company and its participants. 


In so far as here pertinent Section 342 of the Restate- 
ment of the Law of Agency reads as follows: 


“<General Rule 


(1) one 

(2) An agent whose promise to pay is primarily for 
the benefit of a third person may be liable in an action 
of contract to the third person for his failure to per- 
form his promise. 

(3) If an agent receives money in trust from the prin- 
cipal for the benefit of another, the agent is liable as 
a trustee to the other.”’ 


In so far as here pertinent, comment under said section of 
said Restatement reads as follows: 


«* © © when an employment is for the benefit of a 
particular person or for the performance of a single 
obligation by the principal, it may be found that the 
agreement with the principal was a contract for the 
benefit of the donee or obligee. If so, the agent is 
responsible to such person for his nonperformance or 
misperformance, in accordance with the rules stated in 
the Restatement of Contracts, Section 133-147.”’ 


Comment to the entire Section, subdivision ¢, reads as 
follows: 


‘“e, If the contract of the agent with the principal is 
for the benefit of the third person, or if the agent re- 
ceived property in trust for the third person, the agent 
no longer holds the property received from the prin- 
cipal as the latter’s agent and is not subject to his 
control.’” 
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Bearing in mind that the principal, the Hungarian Gov- 
ernment, was itself a guarantor of payment of the in- 
debtedness that said moneys were delivered to the National 
Bank of Hungary in trust to pay, the comment is particu- 
larly forceful. 


W. A. Robinson, Inc. v. Burke, 327 Mass. 670, 100 N. E. 
2d 366 (1951) applied the principle quoted from the Re- 
statement of the Law of Agency. It was an action in con- 
tract to recover the amount due under an agreement to per- 
sonally pay a debt if the plaintiff would not press for im- 
mediate collection of the entire balance owed to the plaintiff 
by the defendant’s principal. The writing by defendant to 
plaintiff’s attorney and declared on read as follows: 


‘Ags agent of Trawler Leretha, Inc. I have been 
directed by its president, Esau Levine, to pay to you 
out of the owner’s net share of the proceeds of each 
trip of the said vessel the sum of Two Hundred Fifty 
Dollars ($250) or 50% of the owner’s net proceeds, 
whichever is greater, and that such payments are to 
be made until the satisfaction of judgment agreed 
upon in this matter in the sum of $6,500. This will 
notify you that I agree and promise to make such pay- 
ments. 

/3/ John J. Burke, Jr.” 


It appeared that fifty per cent of the owner’s net pro- 
ceeds of several of the trips made by the trawler exceeded 
$250. Thus, the contention was made that the defendant 
had failed to pay the full amount to which the plaintiff was 
entitled under its alleged contract. In overruling excep- 
tions on appeal from judgment for the plaintiff, the Su- 
preme Judicial Court of Massachusetts states in the unani- 
mous opinion by Justice Williams at page 368: 


“Tt was a letter whereby the writer, although recit- 
ing that he was acting as agent, promised personally 
to make to the attorney for the plaintiff the payments 
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which he had been directed by his principal to make. 
There is no rule of law which precludes an agent, who 
has been authorized by his principal to deliver the 
property of the principal to a third person, from per- 
sonally contracting with that third person to deliver 
the property. It is said in the Restatement: Agency, 
§342, ‘An agent who fails to deliver things given to 
him by his principal for another person is not thereby 
liable to such person, unless: (a) the agent, by a con- 
tract with the other * * * has agreed so to deliver 
them.’ In the accompanying comment it is further 
stated, ‘At any time, of course, the agent may contract 
with the other to hold on his account or to deliver the 
thing to him.’ Also in Mechem on Agency (2d Ed.) 
§1447, it is said, ‘In order to create a liability against 
the agent, it is necessary to show that he has in some 
way, in dealings with such third person, so recognized 
and assented to the appropriation of the money to the 
latter as to create a privity between them’.’’ 


The Court went on to say that the plaintiff furnished 
consideration by ‘‘forbearing to levy on its execution.’’ 100 
N. E. 2d at page 368. 


The above principle is also recognized in Mish v. 
Schindel, 164 A. 166 (Md. 1933). 


Goodwin v. Bowden, 54 Me. 424 (1867) was an action by 
a creditor against the agent of the debtor, for money had 
and received. It appeared that the debtor, having funds in 
the hands of his agent, verbally ordered him to pay the 
plaintiff, and the agent promised so to do. Thereupon, the 
agent expressly promised the plaintiff to pay him out of the 
funds in his hands. The debtor subsequently attempted to 
revoke the instruction he had given the agent. In holding 
that the attempted revocation was of no effect, the court 
states at pages 425-426 of the opinion: 


“Tf a debtor, having funds in the hands of his agent, 
orders him to pay a creditor, and the agent promises 
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to execute the order, and the creditor accepts and relies 
upon the agent’s promise, the debtor’s power to con- 
trol the funds is gone. The agent becomes an original 
promisor, and the creditor may have an action of as- 
sumpsit against him if he does not keep his promise. 
No consideration need pass as between the agent and 
the creditor. The funds in his hands are a sufficient 
consideration for his engagement. 


Being grounded upon the consideration of funds in 
his hands, it is an original undertaking, and the 
promise is not within the statute of frauds and need 
not be in writing. It is not a promise to pay the debt 
of another, but a promise to discharge an obligation 
resting upon himself. Having funds in his hands for 
which he is already liable, he agrees to discharge his 
liability by disposing of the funds as the owner directs. 
And when by reason of the agent’s promise a right of 
action against him accrues to the creditor, the debtor’s 
authority over the funds ceases. After such a promise 
has been made by the agent and accepted by the credi- 
tor, to allow the debtor, at his own will and pleasure, 
to nullify the engagement, and by withdrawing his 
funds destroy the security he has voluntarily given, 
would not only violate the obligation of a contract, but, 
as declared by Judge Story, would be against the 
clearest principles of justice and equity. In fact it 
would seem to be a self evident proposition that the 
defendant’s promise, made upon sufficient considera- 
tion and accepted by the plaintiff, creates a contract 
between them of the benefits of which the plaintiff can- 
not be deprived except with his own consent. Story on 
Agency, §477; 2 Greenl. On Ev., §119; Dearborn v. 
Parks, 5 Maine, 81; Hilton v. Dinsmore, 21 Maine, 410; 
Maxwell v. Haynes, 41 Maine, 559; Hall v. Marston, 17 
Mass., 575; Arnold v. Lyman, 17 Mass., 400; Brewer v. 
Dyer, 7 Cush., 337; Carnegie v. Morrison, 2 Met., 381; 
Warren v. Batchelder, 16 N. H., 580.”? 
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In Crowfoot v. Gurney, 9 Bing. 372 (1832), the assignee 
in bankruptcy brought an action against the bankrupt’s 
agent, who, pursuant to a request of the bankrupt, paid a 
third party moneys owed to the bankrupt. The opinion by 
Alderson, J., cited as controlling authority Hodgson v. 
Anderson, 3 B. & C. 842, which held that although a creditor 
had a right to insist on payment to himself or to his ap- 
pointee, yet, having once given an order, for the payment 
of his debt to a third person, he had no right to revoke that 
order, provided there was a pledge by the person, to whom 
the authority was given, that he would pay the debt accord- 
ing to the authority. 


In Walker v. Rostron, 9 Mees. & Weld Reports 411 (1842) 
the following facts appeared. The plaintiff sold goods to 
B., taking his acceptances for the price, and sent them to 
the defendant, as B/’s agent, who consigned them to his 
partners abroad for sale. While the acceptances were run- 
ning, the plaintiff, doubting B.’s solvency, required further 


security; whereupon it was agreed between the plaintiff, 
B., and the defendant that B. should write and deliver to 
the defendant a letter authorizing him, out of any remit- 
tances he might receive against the net proceeds of the 
above consignments to pay the acceptances as they become 
due, if not honored by B., previously to the receipt of such 
net proceeds. The letter was accordingly delivered to the 
defendant, and he assented to the terms of it. Before the 
bills were due, B. became bankrupt, and the defendant, hav- 
ing received the net proceeds of the goods, refused to pay 
any part thereof to the plaintiff, but handed them over to 
B.’s assignees. At pages 421 and 422 the following appears: 


“This is a case of party engaging himself to appro- 
priate the proceeds of the goods according to certain 
directions of the owner, and appears to us to fall within 
that class of cases where, when an order has been given 
to a person who holds goods to appropriate them in a 
particular manner, and he has engaged to do so, none 
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of the parties are at liberty, without the consent of all, 
to alter that arrangement. We are therefore of 
opinion, that the acceptance of that arrangement made 
on the part of the bankrupt was binding on the de- 
fendant.’’ 


Citing authorities therefor, Mechem on Agency, 2 Ed., 
in § 1447 states, at page 1072: 

“In order to create a liability against the agent, 
it is necessary to show that he has in some way, in 
dealings with such third person, so recognized and 
assented to the appropriation of the money to the 
latter as to create a privity between them. When this 
has been done, the principal can no longer revoke the 
appropriation, nor can the agent refuse to perform it.’”’ 


In so far as here material Section 340 of Mecham Out- 
lines Agency, Fourth Edition, states: 


“Tf the agent has assumed a legal obligation to pay 
it to the third person, the latter may recover it ac- 
cordingly.’’ 


Deposits by the Exporters with the National Bank of 
Hungary were an Absolute and Irrevocable Appropri- 
ation of the Deposited Funds to the Payment of the 
Debts to the Trust Company and its Participants 


2 Williston on Contracts, § 348 states: 


‘sWhenever property is delivered to one person 
under such circumstances that the legal title passes 
to him, but he undertakes to deliver that specific 
property or its proceeds to a third person or use the 
property for his benefit, the relation of trustee and 
cestui que trust arises.” 


Section 348 further states: 


‘When money or negotiable paper payable to bearer 
or indorsed in blank is delivered to another the legal 
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title will generally if not necessarily pass, and the 
right of the person for whose benefit the delivery is 
made will be equitable, though in the case of money 
the appropriate remedy of the cestui que trust is ordi- 
narily money had and received. The fact that the 
remedy in such cases is in assumpsit has often blinded 
courts to the fact that the right of action is not based 
on principles of contract.’’ 


The distinction between property rights and cases of 
revocable agency is not always apparent. It has been 
stated that the only true test is that furnished by the in- 
tention of the settlor or principal as indicated by his words 
and conduct, when he enters into the transaction. Sayer 
v. Wynkoop, 248 N. Y. 54 (1928) ; 2 Williston on Contracts 
§ 349. Williston states the rule as follows: 


“Tf his manifested intention read in connection with 
all the circumstances of the case indicates that the 
delivery was to be a finality, that the money or prop- 
erty was to be from that moment dedicated to the 
third person, the law will give effect to the intention 
and give the latter a property right from that time.”’ 


In Rogers Locomotive etc. W’ks v. Kelly et al., 88 N. Y. 
235 (1882), the payment of certain coupon bonds having 
been assumed by a corporation, it deposited a fund to meet 
the same as they became due with brokers who receipted 
for the deposit as in trust to apply the same to an equal 
amount of the coupons in the order in which they should 
be presented for payment, the money not to be in the com- 
pany’s control, otherwise than for payment of the coupons. 
After a portion of the money had been applied according 
to the trust, the sheriff levied on the remainder by virtue of 
an attachment against the company. The plaintiff, a 
holder of certain of the unpaid coupons, brought this ac- 
tion to determine his rights. The court held that the de- 
posit was an irrevocable appropriation of the fund de- 
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posited to the payment of the coupons; that the corporation 
thereupon parted with all control of the fund inconsistent 
with the trust, and the brokers became vested with the 
title to the fund for the purposes of the trust; and that it 
was not essential to the completeness of the trust that the 
creditors to be benefited should have been notified, or 
should have assented to it. At page 238 of the opinion the 
court states: 


‘‘The intention of the corporation to devote the fund 
deposited with Kelly & Alexander, exclusively to the 
payment of the coupons, and to place it in their hands 
as trustees for that purpose, is clearly indicated in 
the receipt, and the application of the fund for pay- 
ing the coupons, was in precise accordance with the 
purpose for which it was raised. The receipt recited 
the trust, and Kelly & Alexander, by their acceptance, 
bound themselves to perform it.’’ 


Sayer v. Wynkoop, supra, involved an action by the State 
Industrial Commissioner against an insurance broker for 
sums of money paid to the latter for transmission to the 
State Insurance Fund, for payment of premiums due under 
a policy insuring the By-Products Company against lia- 
bility under the Workmen’s Compensation Law. At page 
57 of the opinion the court pointed out the necessity of 
close analysis where money is paid to one person with in- 
structions that it be turned over to a third: 


‘*It is obvious that a person, who delivers property or 
moneys to another with instructions to pay them to 
a third person, may intend, upon the one hand, to 
make the receiver a mere custodian or agent for him- 
self; or, upon the other, to constitute him a trustee 
for the third person. If the former intention be his, 
the third person will have no right of action to recover 
the moneys; if the latter be his intention, a cause of 
action for money had and received will arise against 
the receiver of the moneys and in favor of such third 
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person. It will thus arise, not because of the express 
promise of the receiver to pay, but because of property 
rights acquired by the third person, to enforce which 
the law will imply a promise on the part of the re- 
ceiver to pay over. (Williston on Contracts, sections 
348, 349; National Bank v. Grand Lodge, 98 U. S. 123, 
Mellen v. Whipple, 67 Mass. 317).”’ 


And on page 58 of the opinion: 


‘cWhere, however, the owner delivers the moneys to 
another upon an agreement that they will be paid to 
a third person, such third person acquires an equitable 
interest entitling him to have a recovery in an action 
for money had and received. (Miller v. Billingsly, 41 
Ind. 489; Sweeney v. Houston, 243 Penn. St. 542; John- 
son v. Collins, 14 Iowa, 63; Goodwin v. Bowden, 54 Me. 
424; White v. Hunt, 64 N. C. 496; Rogers Locomotive 
Works v. Kelley, 88 N. Y. 235; Gilman v. McArdle, 99 
N. Y. 451; Matter of Carpenter, 131 N. Y. 86.) ” 


The Rogers Locomotive case was cited with approval in 
Brown v. Morgan & Co., 265 App. Div. 631 (1943) aff’d 
295 N. Y. 807. 


The ‘Trust’? theory on which the instant claim is sus- 
tained was fully recognized in a very recent case, Ehag 
Eisen, Holding A. G. v. Banca Nat. a Romaniel, 306 N. Me 
242, (1954). There the New York Court of Appeals held 
that the facts fell short of creating a Trust because con- 
trol of the deposits remained in the Government, which 
prevented them from becoming trust funds. However, the 
following language makes clear that on the facts in the 
instant case, the court would hold that an enforceable trust 
arose. The opinion by Judge Fuld states at pages 252-253: 


“The delivery of moneys by one person to another, 
with instructions that they be paid to a third person, 
may be effectual to create a trust for the latter’s bene- 
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fit, but only where the depositor’s ‘manifested inten- 
tion read in connection with all the circumstances of 
the case indicates that the delivery was to be a finality, 
that the money * * * was to be from that moment 
dedicated to the use of the third person’. (2 Williston, 
op. cit., p. 1035.) On the other hand, no trust results, 
if ‘the use of the money or property was intended 
to be subject to the directions of the person delivering 
it? or ‘if the holding was for his benefit and under his 
orders’. (Ibid.; see, also, Sayer v. Wynkoop, supra, 
248 N. Y. 54, 57, 59.) Thus, a trust may be created 
where moneys—held by a depositary as a sinking fund 
for the redemption of bonds—are irrevocably appropri- 
ated for that purpose and are not under the dominion 
of the depositor. (See Brown v. Morgan & Co., 265 
App. Div. 631, affd. 295 N. Y. 867.) And a trust may 
likewise arise upon the payment of moneys to a de- 
positary charged with the function of paying interest 
on bonds, where the moneys are specifically received 


in trust for that purpose, free from further control 
by the depositor. (See Rogers Locomotive & Mach. 
Works v. Kelley, 88 N. Y. 234.) 


“(In the present case, a trust might have come into 
existence, if and when the sterling equivalent of the 
funds in question had reached British Overseas, 
which was actually charged as trustee with the duty of 
applying the funds to the payment of interest and the 
maintenance of the sinking fund. But, up to that time, 
the government itself retained control over the funds 
furnished by it; there was no final appropriation of 
the funds merely upon the deposit with defendant, for 
it was not charged with the duty of paying interest 
or maintaining the sinking fund. Its function or duty 
was merely to act as agent for, and on behalf of, the 
government, and subject to its directions, in convert- 
ing the Roumanian currency into foreign exchange and 
effecting its transmission to the bank which was to 
make payment to the bondholders.’’ (Emphasis ours) 
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It would be difficult to conceive more apt language to 
appropriate the deposits made by the exporters with the 
National Bank of Hungary to the trust to pay their debts 
than that used and set out in paragraphs 4, 5 and 6, pages 
2-4, supra. 


aa 


Tus Aursorites Revmp Uron By roe Crams Section 
Ans INAPPLICABLE TO THE Facts HERE 


Exhibit 14 [supra, J.A. 90] is the Claims Section’s au- 
thorities and opinion for applying to the Director to dis- 
miss the instant and sole claims against the seized $152,000 
of the National Bank of Hungary. The Claims Section’s 
opinion does not even mention the comprehensive memo- 
randum and exhibits thereto, submitted in support of the 
claims, nor discuss or attempt to distinguish the facts and 
authorities relied upon by claimants. Why? Claimants 
submit that their brief was and is conclusive in their favor 
and that the Claims Section’s opinion ignores controlling 


facts which make the authorities relied upon by the Claims 
Section inapplicable. 


The Claims Section makes two contentions as grounds 
for dismissal of the instant claims: (1) c# * * The Hun- 
garian National Bank repudiated the commitment in the 
letter of August 25, 1931, because it was determined that it 
was in violation’? of the Hungarian Moratorium Laws 
(Ex. 14, p. 2, par. 1) [supra, J.A. 91]; and (2) ‘‘At most, 
there has been shown that a delay in payment was caused 
by the alleged breach”’ (Ex. 14, p. 2, par. 3) [supra, J.A. 
92]. 


Both above grounds are meritless. 


The first ground fatally overlooks the fully established 
fact that the very Hungarian Government that decreed 
the Moratorium Laws ordered the Bank, as the admin- 
istrator thereof, to confirm to the Trust Company that the 
instant debts would be exempt from those laws; as said 
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Bank did, in the letter of August 25, 1931, for the declared 
purpose of inducing, as it did induce, the continuance of 
the accepting and discounting of drafts under the Export 
Credit Agreement. 


The second above ground is equally meritless and un- 
supportable either in fact or in law. The debts would 
have been paid January 15, 1932, but for the breach. 
$684,142.98 thereof was still unpaid August 9, 1955, the 
date the statute permitting filing of the claims became ef- 
fective. The placing of those debts under the Standstill 
Agreement was done by agreement of all parties that 
same would be without prejudice to any right of the Trust 
Company and its participants under the said August 25, 
1931 agreement (par. 12, pp. 8-9, supra) [supra, J.A. 103]. 


The most certain and fatal failure of the authorities 
relied upon by the Claims Section to sustain its conten- 
tions is absence from those authorities of the presence in 
the instant claims of the Hungarian Government ordered 
and granted exemption from the Hungarian Moratorium 
Laws of payments in dollars, by use of the foreign ex- 
change received by the Hungarian exporters from the 
United States and other importers, to the Trust Company 
in New York for drafts discounted under the Export 
Credit Agreement, which the Hungarian Government in- 
tended that the Trust Company and its participants would 
rely upon; and which they did rely upon to the extent of 
$3,735,765 (par. 7, pp. 4-5, supra) [supra, J.A. 98-99]. 


The Hungarian Government agreed to deposit dollars 
in New York to effectuate payment of the instant debts, 
if the drawer of the drafts failed to do so (par. 2, pp. 1-2, 
supra), and ordered National Bank of Hungary, its instru- 
mentality, to grant the exemption of the instant debts from 
the Moratorium Laws and make the commitment (par. 5, 
p. 3, supra) which that Bank did in its letter of August 25, 
1931 (par. 6, p. 4, supra) [supra, J.A. 98]. Surely, that 
Bank may not be relieved of the consequences of its acts 
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ordered by the Hungarian Government, after the Trust 
Company and its participants relied thereon to their dam- 
age in the sum of $3,735,765, merely by that Government 
repudiating, or otherwise failing to meet its own obligation 
to deposit dollars in New York in payment of those debts, 
if the drawers of the drafts failed to do so and by request- 
ing or acquiescing in that Bank’s repudiation of its obliga- 
tion under the Hungarian Government ordered commitment 
of August 25, 1931! 


Although the foregoing shows the inapplicability of the 
authorities cited by the Claims Section to the instant facts, 
the following digest of the same makes the conclusion 
even clearer. 


Cuams Sxection’s Crrations 1x Support or CoNTENTION 
vHAT THE Morarorrum Excusep THE BREACH BY THE 
Natronat Bank or Huncary or Irs Osrications UNDER 
tHE Avucust 25, 1931 CommMrIrMeNnr 


I. N. Jackson & Co., Inc. v. Norwegian Government, 177 
F. 2d 694, 697 (C.C.A. 2d, 1949), was an action for breach 
of contract by Norway to carry goods by sea from Africa 
to New York. One defense was that the United States 
Maritime Commission, due to intervening war conditions, 
directed carriage of a different cargo. Significant lan- 
guage from the prevailing opinion by Judge Clark, re- 
versing judgment for the plaintiff, states at page 697: 


sc# * * Wor it is well settled that a contractual duty is 
discharged, in the absence of circumstances showing 
either a contrary intention or contributing fault on 
the part of the person subject to the duty, where per- 
formance is subsequently prohibited by an admin- 
istrative order made with due authority by an officer 
of the United States. * ° *” 


and at pages 698-699: 


‘Finally the assertion that defendant, as a sov- 
ereign power, was not bound to obey the commands of 
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an ally overlooks the realities of defendant’s posi- 
tion, as well as the terms of its own commitment. * * * 
the President’s power to requisition foreign merchant 
vessels in American waters had already been granted 
** * and was available for as effective use here as 
was its operation against, for example, the Danish 
vessels. Actually no question of that kind arose, for 
defendant clearly intended to accept the burdens of 
the Ship Warrants system and to carry out its obliga- 
tions under it. * * * 


Hence we shall turn to the controlling question 
whether the defendant’s promise was so without ex- 
ception in law that, notwithstanding the governmental 
coercion, it must pay the plaintiff’s lost profits on the 
transaction. * * * the more common expression of the 
rule appears to be * ® * that ‘the duty of the promisor 
is discharged, unless a contrary intention has been 
manifested’ or ‘in the absence of circumstances show- 
ing either a contrary intention or contributing fault 
on the part of the person subject to the duty.’ * * *” 


Judge L. Hand wrote a dissenting opinion to the effect 
that he would remand the case to the District Court for a 
new trial, to determine ‘‘intention’’, rather than dismiss 
the complaint, as was the result of the prevailing opinion. 


In the instant claims, obviously, the contrary intention 
that despite the Moratorium Laws, the debts would be 
paid, is clearly expressed in the August 25, 1931 exemption 
and commitment (p. 4, supra) [supra, J.A. 98]. 


In Mayer v. Hungarian Commercial Bank of Pest and 
the National Bank of Hungary, 21 F. Supp. 144 (E. D. N. Y. 
1937), Judge Galston vacated attachments. The action was 
against National Bank of Hungary and Hungarian Com- 
mercial Bank of Pest by a holder of bonds of the Hungarian 
Consolidated Municipal Loans of 1925 and 1926. Plaintiff 
alleged that Hungary, for Hungarian cities, contracted 
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with Speyer & Co. of New York, wherein said bankers 
underwrote bonds and the cities entered into agreement 
whereby said bankers appointed Hungarian Commercial 
Bank of Pest trustee and said Bank agreed to deduct from 
amounts paid into its special account with National Bank 
of Hungary and place at the disposal of said bankers 
$486,595 each half year and remit the balance to the cities; 
that Hungarian Commercial Bank of Pest gave a conform- 
ing standing order to the National Bank of Hungary and 
the latter agreed to carry out said order; and that the half 
yearly installments were to be remitted by defendants to 
the underwriting bankers in dollars. Plaintiff further al- 
leged that Hungary, on behalf of the cities, deposited with 
the National Bank of Hungary to the eredit of the Hun- 
garian Commercial Bank of Pest as Trustee substantial 
portions of the sums required by the agreement, but that 
said Trustee, at the command and with the advice and 
approval of the National Bank of Hungary, failed to place 
at the disposal of the bankers, money in respect to a half 


year’s service of the loan, and diverted the funds, whereby 
the security for the ponds became impaired, the market 
value of the bonds declined from the face value of $1,000 
each to $230 each and plaintiff suffered damages in the 
sum of $33,880. The attachments were actually vacated 
because of lack of proof of damage, but Judge Galston 
said at pages 148-149: 


“Tf the defendants had undertaken to perform their 
obligations in the United States, the foreign mora- 
torium statute would not control. If this were an ac- 
tion against the Hungarian cities, the impossibility, 
illegality, or excuse relied on by the two banks would 
not avail, for, as Judge Patterson states in Central 
Hanover Bank v. Siemens & Halske et al.: ‘The rule 
has frequently been laid down that impossibility due 
to change in foreign law is no excuse for breach of 
contract. Tweedie Trading Co. v. James P. McDonald 
Co., 114 F. 985 (D. C. N. ¥-); Richards & Co. v. 
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Wreschner, 174 App. Div. 484, 156 N.Y.S. 1054, 158 
N.Y.S. 1129; Krulewitch v. National Importing & 
Trading Co., 195 App. Div. 544, 186 N.Y.S. 838; Jacobs 
v. Credit Lyonnais, 12 Q.B.Div. 589; Ashmore v. Cox, 
(1899) 1 Q.B. 436.’ ” 


In the instant claims (a) the obligation was to have 
been performed in the United States and (b) there was not 
even a change in foreign law, as it existed with the exemp- 
tion and commitment given, as ordered by the Hungarian 
Government. The National Bank of Hungary undertook 
to permit the foreign exchange to be used to deposit dollars 
in New York for payment of the debts that arose from dis- 
counting drafts pursuant to the Export Credit Agreement, 
as the drawers (par. 2, pp. 1-2, supra) [supra, J.A. 95-96] 
and the eight Hungarian Banks (par. 1, p.1, supra) [supra, 
J.A. 95] were obligated to do; and the Hungarian Govern- 
ment had agreed to do if the drawers would fail to do so 
(par. 2, pp. 1-2, supra) [supra, J.A. 95-96]. 


In Egyes v. Magyar Nemzeti Bank (National Bank of 
Hungary) et al., 71 F. Supp. 560, 563 (E. D. N. Y. 1947), 
aff’d 165 F. (2d) 539 (C.C.A. 2nd, 1948), plaintiff levied 
on credit balances in dollars of National Bank of Hungary 
and of Cash Office for Foreign Credits in an action for 
$99,925 with interest, as assignee of interest coupons from 
bonds issued by a number of Hungarian municipalities al- 
leging that obligors thereon paid the interest in pengoes 
to the Bank; and that defendants upon the receipt of same, 
assumed obligation of the obligors. Defendants moved for 
summary judgment, on affidavits of experts on Hungarian 
Law. One of the experts had been in charge of foreign 
debt service as an employee of the Bank. He stated that 
the Bank is a stock corporation and central bank of Hun- 
gary, owned in part by the National Government; that in 
December, 1931, Hungary enacted decree No. 6900, which 
blocked all external long term obligations, with the effect 
that all amounts due from persons in Hungary to persons 
outside Hungary, were frozen and no payments could law- 


fully be made without permission of the Bank, obtainable 
only when in its opinion a transaction could be executed 
without endangering the economic welfare of the Hun- 
garian Government; that in 1937, permission for payment 
of the coupons in a reduced amount was granted and ex- 
tended to August 19, 1941, at which time freezing orders of 
our Government made further payments impossible; and 
that at the end of the war, pengoes had become virtually 
worthless. 


The significant language from Judge Galston’s opinion 
vacating the attachment on defendants’ motion for sum- 
mary judgment, appears at page 563, as follows: 


‘‘Now as to the law of this case, there is no conten- 
tion that there was an express agreement by defend- 
ants to pay the plaintiff or those similarly situated. 
There was no contract between the plaintiff (or other 
bond or coupon creditors) and the defendants or 
either of them. The action is not against the makers 
of the coupons. Moreover the duty of the defendants, 
whatever it may be, must be measured not merely by 
any agreements between the Obligor and the Bank, 
but also by the restrictions, of the moratorium de- 
erees. Thus the deposit of pengoes by the Obligor 
with the Bank, though it might well earmark those 
pengoes in Hungary, did not commit the Bank to the 
obligation of transferring funds in foreign exchange 
to foreign countries in which bonds of the Obligor were 
held. However much of the deposit in Hungary of 
pengoes with the Bank may have created a lien on those 
funds for the benefit of coupon holders, there could 
be no such lien available to the plaintiff in New York, 
unless the dollars had been transferred to New York 
for the purpose of paying coupon holders what was 
due them. Also it seems entirely clear, in the light of 
the Hungarian moratorium statutes, that the Bank 
cannot be charged with the failure to convert pengoes 
into dollars and transfer them to New York.” 
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In the instant claims there was an express undertaking 
of the National Bank of Hungary, in the August 25, 1931 
letter, for deposit of the dollars in New York! 


6 Williston on Contracts (1937) § 1938, p. 5426 and 6 
Corbin on Contracts (1951) §k343m p. 136 are brought 
down to date in the later editions. Williston on Contracts, 
Vol. Six, revised edition by Willison & Thompson, states 
at page 5429 of Section 1938: 


‘‘Impossibility due to foreign law does not fall 
within the same class as that due to domestic law, and 
it has generally been held no excuse for breach of 
contract.”’ 


6 Corbin on Contracts, West Publishing Co. edition § 1343 
is entitled ‘‘Impossibility by Legal Prohibition or Act of 
State—Outbreak of War’’. It discusses only domestic 
legal prohibitions. Section 1351, entitled ‘‘Impossibility 
caused by Foreign Law or Government’’, so far as here 


material, reads at page 367 as follows: 


ss@ * * it is perfectly clear that when a contract is per- 
formable in the United States, our courts will not give 
effect to a foreign law or decree forbidding such per- 
formance * * *.”” 


Thus, even if the Hungarian Government had not ordered 
the exemption and commitment given by the National Bank 
of Hungary, its instrumentality, in the August 25, 1931 
letter, it is highly probable our courts would not adjudicate 
the repudiation as relieving that Bank from the conse- 
quences of that letter. Since the exemption and undertak- 
ing was ordered by that Government, a fortiori, the re- 
pudiation is ineffective. 


Cuams Secrion’s Crrations As To Damages 


In Hupe v. Sommer, 88 Kans. 561, 129 Pac. 136 (1913), 
a complaint for payment for digging a ditch under a con- 
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tract therefor with the defendant as Township Trustee, 
was dismissed, as failing to state a cause of action for 
personal liability. In reversing and remanding to assess 
damage for failure of the Trustee to take action to cause 
a payment to be made, the opinion by Mason, J. states at 
page 138: 


«* * * the plaintiff’s recovery ° * * should be limited 
to the compensation for such loss as he has actually 
suffered by the defendant’s neglect of duty.”’ 


In Mayer v. Hungarian Commercial Bank of Pest, supra, 
Judge Galston stated, at page 148: 


‘ce * © The plaintiff claims as his damages the differ- 
ence between the par value of the bonds and their 
present market rate, $230 per one $1,000 bond. What 
he paid for the bonds does not appear nor when he 
purchased them. They may have been purchased after 
the default of the cities on January 1, 1932. Assum- 
ing, though, that they were purchased before that date, 
the bid price for bonds of the 1925 issue as far back 
as October 2, 1931, was but 93, and only 2014 for the 
4926 issue. It is difficult, therefore, to see how the 
breaches in 1932 could have been the proximate cause 
or contributing cause of the alleged damage sustained 
by the plaintiff.”’ 


Since the instant debts were self-liquidating, it is quite 
obvious that the breach of the August 25, 1931 commitment, 
caused the non-payment of the entire debt existing at the 
time of the breach. The fact same has been reduced from 
$3,735,765 January 15, 1932 to $944,026.02 ($159,883.04 
and $684,142.98) as of August 9, 1955, in no way minimizes 
liability of National Bank of Hungary for the unpaid bal- 
ance pursuant to its August 25, 1931 commitment. 


Section 329 of the Restatement of the Law of Contracts, 
reads as follows: 
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‘Where a right of action for breach exists, com- 
pensatory damages will be given for the net amount 
of the losses caused and gains prevented by defend- 
ant’s breach, in excess of saving made possible, if 
established in accordance with the rules stated in § $ 
330-346.’’ 


The other texts cited by the Claims Section for its con- 
tention that claimants have not shown they were dam- 
aged by the National Bank of Hungary’s breach of its 
August 25, 1931 undertaking fail as fully as do the fore- 
going to sustain that contention. Obviously, but for the 
Bank’s repudiation the debts would have been paid with 
the foreign exchange intended for the self-liquidation 
thereof. 


The National Bank of Hungary undertook in writing 
that the dollars and other foreign exchange paid to the 
Hungarian Exporters by the United States and other for- 
eign importers would ‘‘be used * * * for the payment of 


the bills discounted by the New York Trust Company * * *” 
(p. 4, supra, par. 6), obviously in dollars, in New York, as 
provided in the agreements (pp. 1-2, supra). The eight 
Hungarian banks guaranteed payment of the accepted 
drafts in dollars in New York (p. 1, supra, par. 1). So 
did the Hungarian Government (p. 2, supra, par. 2). There 
being only $152,000 seized, only about 18% of the $844,000 
balance of the debts will be paid in 1960 through allowance 
of the instant claims. The Claims Section’s contention 
that the breach has merely delayed payment of the 1932 
obligation is obviously without merit. 


ConcLusion 


The facts (1) that the seized $152,000 of the Hungarian 
National Bank will remain in the United States Treasury 
unless distributed to claimants; (2) that the Director can 
finally allow the claims by sustaining the claimants’ ob- 
jections to dismissal and denying the Claims Section’s 
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application for dismissal; (3) that if the Director should 
overrule the objections, such conclusion must be approved 
by the Attorney General before a dismissal order could 
be made; (4) that a dismissal order would be reviewable 
in the Court for the District of Columbia; and (5) that, 
therefore, subject to such review, the indicated personnel 
of the Department of Justice are the ‘‘judge, jury and 
prosecutor’? warrant careful consideration to the objec- 
tions, in the interest of justice and avoidance of useless 
burdens. Claimants submit that such consideration can 
lead to but one conclusion: the claims should be allowed. 


Dated, New York, N. Y. 
May 11, 1960 
Respectfully submitted, 
Ware & Case 
Attorneys for Claimants 
LowELL WaDMOND 
A. Hayne deYaMPERT 
Of Counsel 


od 


Aug. 25, 1960 
Claim Nos. 66835 and 66838 
DGMcG:ABD :tsg 


White & Case 
14 Wall Street 
New York 5, New York 


Gentlemen: 


Reference is made to your letter of May 24, 1960 enclos- 
ing a memorandum objecting to the dismissal of the above- 
numbered claims filed by the Chemical Bank New York 
Trust Company and the Manufacturers Trust Company 
under Section 208 of the International Claims Settlement 
Act of 1949, as amended (22 U.S.C. 1631g) with respect to 
the insolvent estate of the National Bank of Hungary. 


In order for the Claims Section to give appropriate con- 
sideration to your memorandum, it will be necessary for 


So ee ee 
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you to clarify certain of the facts on which legal conclu- 
sions are based. In paragraph 7 of your statement of 
facts, you state: 


‘the Trust Company kept the Credit revolving and 
indebtedness based on drafts accepted before Janu- 
ary 15, 1932, amounted to $3,735,765.00.”” 


Please describe in detail exactly what was done under the 
Export Credit between August 25, 1931 and January 15, 
1932; were new loans made involving new exports or were 
the transactions merely renewals of earlier loans? 


In paragraph 11 of your memorandum you state: 


“The facts stated in the preceding paragraph em- 
phasize that the National Bank of Hungary converted 
and/or diverted the foreign exchange funds received 
from the Hungarian exporters in trust, to pay the 
loans by the Trust Company and its participants to 
the exporters, etc.”’ 


If it is your contention that the Hungarian exporters had 
paid to the National Bank of Hungary prior to January 
20, 1982 the entire outstanding principal of the Export 
Credit loans, please submit documentary proof to establish 
such payment. 


Your prompt reply will be appreciated. 
Very truly yours, 


/s/ Dawe, G. McGrara 
Daniel G. McGrath 
Chief, Claims Section 
Office of Alien Property 
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waite & CASE 
14 WALL STREET 
NEW YORK 9, N. ¥. 
AHdeY :RW 
October 28, 1960 
Re Claim No. 66835 of Chemical Bank 
New York Trust Company v. National 
Bank of Hungary 
Claim No. 66838 of Manufacturers 
Trust Company v. National Bank of 
Hungary 
Director, Office of Alien Property 
Department of Justice 
Washington 25, D. C. 
Dear Sir: 


Last May 24th we sent you Objections to the Claims 
Section’s application for dismissal of the above claims. 
We now enclose Supplement to the Objections, pursuant to 


the Claims Section’s last August 25th request therefor. 
If anything further is desired by you or by the Claims 
Section, we shall be glad to supply same on request there- 
for. We believe that the documentary evidence submitted 
sustains the claims. We trust that you will allow them. 


Very truly yours, 


Warre & Case 
Enclosure 
ce. : 
Daniel G. McGrath, Esq. 
Chief, Claims Section 
Office of Alien Property 
Washington 25, D. C. 
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SUPPLEMENT TO OBJECTIONS, IN RESPONSE TO 
8/25/60 REQUEST OF CLAIMS SECTION THERE- 
FOR, TO APPLICATION OF CLAIMS SECTION 
TO THE DIRECTOR TO DISMISS CLAIMS 


No. 66835 or CuemicaL Banx New Yorx Trust Company 
v. Nationa, Bank or Huncary 


and 


No. 66838 or Manuracrurers Trust Company 
v. Nationa, Banx or Huncary 


AND SUPPLEMENTAL MEMORANDUM IN 
SUPPORT OF SAID CLAIMS 


A 


New Loans Involving New Exports, Rather Than Renewal 
of Earlier Loans, Were Made Between August 25, 
1931 and January 15, 1932 to Make Indebtedness on 
the Latter Date $3,735,765. 


The 1928 $5,000,000 Export Credit was effectuated and 
guaranteed by the Hungarian Government (Ex. 2 to Ob- 
jections previously filed—the Government Guaranty 
Agreement) [supra, J.A. 20] and 8 Hungarian Banks with 
and through The New York Trust Company (now Chemical 
Bank New York Trust Company—Ex. 1 to Objections 
previously filed—the Banks Loan Agreement and Guar- 
anty) [swpra, J.A. 16]. 


Paragraph 4 of the Loan Agreement between the 8 Hun- 
garian Banks and The New York Trust Company pro- 
vides that said 8 Banks would ‘‘place on deposit with” 
The New York Trust Company, not later than 2 days prior 
to maturity of each acceptance ‘‘lawful money of the 
United States sufficient in amount to meet the principal 
of each * * * acceptance * * *’’, 


and 


‘“We (the 8 Banks) are entitled to continue this 
credit or part thereof on any one of the drafts sent 
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to you* * *. In this case we undertake * * * to hand 
you * * * bills, which must be made out also in every 
respect in full accordance with the provisions of this 
Agreement * * * of a tenor not exceeding ninety days. 
© © © The amount of these bills is to be included in the 


amount of $5,000,000 * * *.” 


The provision in the last three lines of paragraph 3 of 
“this agreement”? (Ex. 1 to Objections previously filed, 
p- 2) [supra, J-A. 17] was that all drafts, including any 
new ones, were to be accompanied by written certification 
of the one of the 8 Banks transmitting the draft for ac- 
ceptance, 


“‘that the proceeds thereof will be used to finance the 
export from Hungary to of mS 


By Article III of the 1928 Guaranty Agreement between 
the 8 Hungarian Banks and the Hungarian Government 
(Ex. 2, p. 2 to Objections previously filed) [supra, J.A. 21] 
said Banks undertook to make the statement, quoted in the 
preceding paragraph and provided for in paragraph 3 of 
the contract (Ex. 1 to Objections previously filed) [supra, 
J.A. 17], attached thereto, with respect to bills which were 
handed over to the Banks by the drawer exporters and 
delivered to The New York Trust Company, in the follow- 
ing words: 

«6# © © We hereby certify to you as your Agents in this 
respect that evidence has been furnished to us that 
the proceeds of the drafts will be used to finance the 
export of from Hungary to a2: 


Article VI of said Guaranty Agreement (Ex. 2 to Ob- 
jections previously filed, p. 4) [supra, J.A. 24] provides 
that the exporters could in accordance with above quoted 
provisions of the Loan Agreement repeatedly hand over 
to the 8 Banks bills, 
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«ce * * which must be made out also in every respect 
in full accordance with the provisions of this agree- 
ment. All such further drafts * * * will be accom- 
panied by the declaration similar to the one mentioned 
in paragraph III.’’ (quoted above). 


As cumulative conclusive proof of Point A above, an 
affidavit is annexed marked Exhibit 15 [infra, J.A. 138] 
that all loans made by acceptance of drafts during the 
period under inquiry and payment thereof during said 
period, or within 90 days thereafter, which necessarily in- 
cludes those provided for in paragraph 4 of the Agreement, 
a copy of which is Exhibit 1 to the Objections previously 
filed and quoted at page 2 hereof [supra, J.A. 16], were 
accompanied by the written certification of the forward- 
ing guaranteeing bank that the proceeds thereof were to 
be ‘‘used to finance the export from Hungary’’ to a speci- 
fied foreign destination of a specified exported product or 
item. 

The September 16, 1930 Extension Agreement (Ex. 16 
hereto) [supra, J.A. 27] and the Hungarian Government 
renewed Guaranty Agreement (Ex. 17 hereto) [supra, 
J.A. 29] covers the period the Claims Section requested 
clarification on, August 25, 1931 through January 19, 1932. 
The provisions thereof confirm and are identical with 
those stated above from the 1928 Loan Agreement and 
Guaranty Agreement (Exs. 1 and 2 to the Objections 
previously filed) [supra, J.A. 16, 20]. 


Thus, there is no room for doubt that loans made by 
acceptance of drafts between August 20, 1931 and Janu- 
ary 15, 1932 and payment thereof during said period or 
within 90 days thereafter, whereby the indebtedness under 
the Export Credit was on the latter date $3,735,765, were 
loans to finance specific exports rather than renewal of 
earlier loans made to finance earlier exports. 


Hungarian Exporters Delivered to the National Bank of 
Hungary Foreign (to Hungary) Exchange Received 
by them for Exported Products Aggregating Sufficient 
to Cover the Export Credit Loan made or Agreed to 
be made Prior to January 20, 1932 


ADMISSIONS 


The National Bank of Hungary, in writings, admitted 
Point B above, in effect, three times: 


January 20, 1932 


«ce © ® we are sorry to inform you to be compelled to 
consider as null and void our letter of August 25th 
1931, by which we have consented that the amounts 
of the maturing drafts be applied for to us and by 
which we have promised to handle the foreign cur- 
rencies delivered by the exporters on a special de- 
posit-account. * * *”? (Ex. 7 to Objections previously 


filed) [supra, J.A. 37]. 


April 7, 1932 


«c* * © conditions which prevailed in the month of 
August, 1931, having changed considerably as the 
crisis deepened, the technical procedure we promised 
to follow had to be considered as frustrated for ob- 
jective reasons. 


Our letter of January 20th, was based on the facts 
mentioned above, and under the legal regulations 
governing our functions it was not only our right but 
our duty as well, to invalidate also formally the ex- 
emption granted to you, the application of which was 
rendered impossible by the changed circumstances.’’ 
(Ex. 9 to Objections previously filed, p. 2) [supra, 
J.A. 39]. 
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June 14, 1932 


‘At the outbreak of the crisis, * * * the Hungarian 
Government, * * * was forced to take two important 
restrictive measures. 


* * * * * ° * 


‘¢The other measure obliged exporters to surrender 
the equivalent in foreign exchanges of their ex- 
ports. ** * 


‘¢We wish to emphasize that all measures taken by 
the Bank always moved within scope of the pertinent 
Government decrees and were, therefore, of the char- 
acter of authoritative regulations. * * * 


sce © © The measures taken in respect of your case on 
August 25th, 1931 and January 20th of this year were 
exactly of such a character. * * *’’ (Ex. 11 to Objec- 
tions previously filed, pp. 1, 2 and 3 [supra, J.A. 43]. 


The admission was reiterated in a fourth writing of August 
12, 1932: 


ss@ © © We have to maintain in full our standpoint ex- 
pressed in our letters of April 7th and June 14th 
last ** *.”? (Ex. 18 hereto) [supra, J.A. 46] 


In unmistakable effect, the National Bank of Hungary, 
as above quoted, repeatedly wrote The New York Trust 
Company: ‘‘We have received the foreign exchange which 
we promised would be used to pay the indebtedness to you 
and your participants in the Export Credit, but we diverted 
it to other uses, instead of honoring our solemn Hungarian 
Government ordered promise of August 25, 1931 to use that 
foreign exchange to effectuate payment of said indebted- 
ness.’? 


These repudiations occurred in the face of the fact that 
the National Bank of Hungary’s principal, the Hungarian 
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Government, for whom it was administering the morator- 
ium laws in giving that promise as ordered by that Gov- 
ernment, also had guaranteed payment of the indebted- 
ness! The repudiations were unconscionable as well as 
legal! 


ConcLustveE PREsuMPTIONS 


Cumulative proof of the above quoted documentary ad- 
missions that the exporters turned over sufficient foreign 
exchange to the National Bank of Hungary to cover the 
Export Credit loans arises from legal presumptions (1) 
that the importers paid the exporters the purchase price 
of the exported merchandise (70 C.J.S. See. 98; Hoadley 
v. Dumois, 11 Mise. 52, 56; 31 N.Y.S. 858, 855, afd. on 
opinion below 155 N. Y. 630, 49 N. E. 1098) and (2) that 
the exporters obeyed the law so requiring and turned over 
same to the National Bank of Hungary (31 C.J.S. See. 134, 
p. 769; Fidelity & Deposit Co. v. Grand N ational Bank, 69 
F, 2d 177; Sutherland v. Belin Meyer & Co., 33 Fed. 2d 
643, cert. den. 280 U. S. 589) ; and (3) the fact that the loans 
were made only to finance such exports and were to have 
been paid out of the proceeds of sales of same (Point A 
above). 


Presumptions are proof; and conclusive in the absence 
of even a scintilla of contradiction. 
AFFIDAVIT 


While the foregoing conclusively establish Point B above, 
there is submitted herewith further conclusive cumulative 
proof thereof, in the form of a self-explanatory affidavit, 
as Exhibit 19 hereto [énfra, J.A. 142]. 


EstopPEL AND WAIVER 


If it received the foreign (in Hungary) exchange, sales 
prices of the exports from the exporters, the National Bank 
of Hungary became the debtor by reason of its undertaking 
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of August 25, 1931 to pay the Export Credit Loans (Ex. 5 
and pp. 12-21 to previously filed Objections) [supra, J.A. 
35]. If that debtor had given as its reason for repudiating 
that undertaking, that the exporters had failed to receive 
from the buyers and turn over to the National Bank of 
Hungary the proceeds of sales of exports, the 8 guaran- 
teeing banks would have been obligated to bring actions 
against said exporters to compel such payment (Art. V, 
Ex. 2, at page 4, to previously filed Objections) [supra, 
J.A. 23]. The failure to give non-receipt as an excuse for 
repudiation and non-payment, precludes and estops the 
debtor, or anyone acting for the debtor (the Claims Sec- 
tion) from at this late date, contending that the sales prices 
were not delivered to the National Bank of Hungary (Wil- 
liston on Contracts, Rev. Ed. § 742; Corbin on Contracts, 
§ 762). 


Williston in Section 742 at page 2105 states: 


«ce * * there is frequently a promissory estoppel pre- 
cluding the assertion of other defenses after refusal 
has been made for a specific reason, * * *”? 


and cites many cases supporting that statement, including 
Ohio & M. Ry. Co. v. McCarthy, 98 U.S. 258, from which he 
quotes Mr. Justice Swayne, as follows: 


‘‘Where a party gives a reason for his conduct and 
decision touching anything involved in a controversy, 
he cannot, after litigation has begun, change his ground 
and put his conduct upon another and different con- 
sideration. He is not permitted thus to mend his 
hold. He is estopped from doing it by a settled prin- 
ciple of the law.’’ 


and in Section 691, at page 1995, states; 


‘ce © © Waiver, as that word is used in the cases is 
not generally based on contract for consideration but 
on promissory estoppel.’’ 
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Corbin on Contracts, Section 762 at page 941 states: 


“There is a clear estoppel where the defendant 
knows that the other party is unaware of the defect 
and deprives him of the opportunity to remedy it by 
giving wholly different reasons for its repudiation.’’ 


Forruer CuMULATIVE PRooF 


The September 9, 1933 Agreement (Ex. 13 to Objections 
previously filed) [supra, J.A. 47] among the guarantors of 
the $5,000,000 Hungarian Export Credit (8 Banks and the 
Hungarian Government) and The New York Trust Com- 
pany placed the then $3,316,888.52 loans pursuant to the 
Hungarian Export Credit Agreement under the Hungarian 
Standstill Agreement of March 8, 1933, without prejudice 
to the right of the Trust Company under the August 25, 
1931 commitment of the National Bank of Hungary (Ex. 
5 to Objections previously filed) [supra, J.A. 35] 


«c# * © including any claims which the Trust Company 


or its participants may have under or arising out of 
the delivery of foreign exchange to the National Bank 
of Hungary and the latter’s letter to the Hungarian 
Commercial Bank of Pest dated August 25, 1931, in 
respect thereof.’? (Par. 7, p. 4, Ex. 13 to Objections 
previously filed) [supra, J.A. 51-52]. 


Thereby the Government admits the foreign exchange was 
delivered; and the 8 guaranteeing Banks represent that it 
was delivered! 


ConcLusion 


The facts (1) that the Hungarian Government ordered 
the National Bank of Hungary, its administrator of the 
1931 Moratorium Laws, which required foreign exchange 
to be surrendered to said Bank and to be used as it should 
determine, to grant exemption therefrom the foreign ex- 
change received by exporters that utilized the export credit 
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involved in the instant claims by committing itself to keep 
said exchange in a separate account and requiring same to 
be used for the payment of the drafts that effectuated loans 
by the instant claimants and other participants with them 
(Ex. 4 to Objections previously filed) [supra, J.A. 33]; (2) 
that the National Bank of Hungary compiled with that 
order of the Government of Hungary (Ex. 5 to Objections 
previously filed) [supra, J.A. 35]; (3) that such exchange 
in amount aggregating more than sufficient to pay said 
loans was received by the Hungarian Exporters, as the 
proceeds of sales of the exports financed by the loans, and 
surrendered to the National Bank of Hungary (Point B 
above); (4) that the seized $152,000 of the Hungarian Na- 
tional Bank will remain in the United States Treasury un- 
less distributed to the instant claimants; (5) that the Di- 
rector can finally allow the claims by sustaining the claim- 
ants’ objections to dismissal and denying the Claims Sec- 
tion’s application for dismissal; (6) that if the Director 
should overrule the objections, such conclusion must be 
approved by the Attorney General before a dismissal order 
could be made; (7) that a dismissal order would be review- 
able in the Court for the District of Columbia; and (8) that, 
therefore, subject to such review, the indicated personnel 
of the Department of Justice are the ‘‘judge, jury and 
prosecutor’’ warrant careful consideration to the objections 
and instant supplement thereto, submitted in response to 
the Claims Section’s request therefor, in the interest of 
justice and avoidance of useless burdens. Claimants sub- 
mit that such consideration can lead to but one conclusion: 
the claims should be allowed. 


Dated, New York, N. Y. 
October 28, 1960 


Respectfully submitted, 
Wuire & Case 
Attorneys for Claimants 


A. Hayne pEYAMPERT 
Of Counsel 
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Claim No. 66835 of Chemical Bank New York Trust Com- 
pany v. National Bank of Hungary 
Exhibit 15 
Claim No. 66838 of Manufacturers Trust Company v. Na- 
tional Bank of Hungary 


Srate or New York, 
County or New York, Ss.: 


Dowatp B. Corze, being duly sworn, deposes and says: 


1. I am a Vice President of Chemical Bank New York 
Trust Company in its International Division, and was an 
officer of The New York Trust Company which became part 
of the Chemical Bank New York Trust Company in Septem- 
ber, 1959. I was Assistant to the European Representative 
of The New York Trust Company from February 1930 until 
November 1934 and visited Budapest frequently during 
that period. I am familiar with the 1928 Export Credit 
Agreement and 1930 Extension thereof and the financing 
thereunder. 


2. During the period between August 25, 1931 and Jan- 
unary 15, 1932, the Export Credit was utilized by numerous 
Hungarian exporters whose drafts aggregating $3,735,765 
were accepted by The New York Trust Company. The 
originals of these accepted drafts are in the possession of 
Chemical Bank New York Trust Company and are available 
for inspection, if desired. Annexed hereto are photostatic 
copies of three of such drafts aggregating $140,000, dated 
December 11, 1931 which were forwarded to The New York 
Trust Company by letter of the Hungarian Commercial 
Bank of Pest dated December 11, 1931. Said letter, a true 
and correct copy of which is annexed hereto and made a 
part hereof, states in part 


“©We hereby represent and certify to you that the said 
drafts had been drawn in accordance with the above 
described Agreement and the proceeds thereof will be 
used to finance the export of fattened pork to Italy.” 
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These export transactions were of a current nature as was 
required by the terms of the Agreement. The drafts in 
question were drawn by the Communal Works for Food of 
the Capital and Residence of Budapest to the order of them- 
selves, endorsed by them, and by the Hungarian Commer- 
cial Bank of Pest and accepted by The New York Trust 
Company on December 23, 1931 to mature March 22, 1932. 
These are typical of each of the drafts accepted by The 
New York Trust Company during the period August 25, 
1931 and January 15, 1932, pursuant to the 1930 Extension 
of the 1928 Hungarian Export Agreement and of certifica- 
tions that accompanied delivery of each of said drafts in- 
eluding those provided for in paragraph 4 of the Agree- 
ment, a copy of which is Exhibit 1 to the Objections pre- 
viously filed [supra, J.A. 16], as extended by the September 
16, 1930 Agreement [supra, J.A. 27], a copy of which is 
Exhibit 16 to the Supplement to Objections to which this 
affidavit is Exhibit 15, which made up the aggregate of 
availments of $3,735,765 outstanding under the credit Jan- 
uary 15, 1932. 


3. Under the 1930 Extension of the 1928 Export Credit, 
the Hungarian Banking Group undertook to pay on Janu- 
ary 15, 1932 commitment commission in dollars for the 
twelve months period, January 16, 1932 to January 15, 
1933. Upon failure of the Hungarian Banking Group to 
pay the commitment in dollars on January 15, 1932, The 
New York Trust Company declared the credit in default 
and applied the credit balances of the 8 Hungarian Banks 
constituting the Hungarian Banking Group to the total 
indebtedness outstanding, and thereby reduced it to $3,316,- 
888.52, exclusive of interest. Subsequently, the outstanding- 
accepted drafts were paid by The New York Trust Com- 
pany as they matured and were presented by the holders. 
The indebtedess was thus transformed into matured ac- 
ceptance account, or a cash loan. 

Donaup E. Coyne 

Sworn to before me this 27th day of October, 1960. 

Robert S. W. Lee, Notary Public, State of New 
York. No. 31-74713855. Qualified in New York County 
Commission expires March 30, 1962 
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Exhibit 15 
Hungarian Commercial Bank 
of Pest 


Managers Office 
No. 32410 


Budapest, December 11th, 1931. 


The New-York Trust Company, 
100 Broadway 
New-York 
Export credits. 
Dear Sirs, 


Referring to the Hungarian Export Credit Agreement 
with the New-York Trust Company dated Dec. 19th 1928 
& Sept. 16th 1930. under which the undersigned is an asso- 
ciate member, we enclose herewith 3 original draft(s) 
drawn in accordance therewith dated December 11th 1931. 
drawn by the firm The Communal Works for Food of the 


Capital and Residence of Budapest and endorsed by the 
same firm for $140,000.— in 3 denomination(s). You are 
hereby requested to accept the said draft(s) or cause the 
same to be accepted in accordance with the terms of said 
Agreement. We hereby represent and certify to you that 
the said drafts had been drawn in accordance with the above 
described Agreement and the proceeds thereof will be used 
to finance the export of fattened pork to Italy. 


Yours very truly 


Hounearuan CommerciaL Bank oF PEST 
H./1. 
enclosed 3 bills. 
registered 
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Exhibit 19 


Claim No. 66835 of Chemical Bank New York Trust Com- 
pany v. National Bank of Hungary 


Claim No. 66838 of Manufacturers Trust Company v- Na- 
tional Bank of Hungary 


Scare or New Yorz, 
County or New York, 8s.: 


Victor Bator, being duly sworn, deposes and says: 


1. Long before and long after August 25, 1931, I was 
General Counsel to the Hungarian Commercial Bank of 
Pest, duly admitted to and practising law in Budapest, 

aid Bank was the Syndicate Manager for the 

ad the $5,000,000 Hun- 

garian Export it, rian Exporters by 
The New York Trust Company by an Agreement dated 
December 19, 1928 and extended September 16, 1930. In 
relationship to the Hungarian National Bank as collecting 


agent of the foreign currency proceeds of the exports 
financed with the loans, and the Committee of the adminis- 
tration supervising the allocation of the credit to indi- 
vidual borrowers, I acted as representative of the Syndi- 
cate. 


2. I negotiated for and procured the commitment of the 
Hungarian National Bank dated August 25, 1931, a copy 
of which, I am informed, is Exhibit 5 to Objections to appli- 
cation of the Claims Section of the Office of Alien Property 
to the Director for dismissal of claims against the National 
Bank of Hungary. 


3. Long before and long after August 25, 1931, I attended 
weekly meetings of the Operating Committee of the above 
mentioned 8 guaranteeing banks. Aside from passing upon 
applications for fmancing under the framework of the said 
Hungarian Export Credit Agreement, this Committee re- 
ceived through me from the National Bank of Hungary 
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statements of the credits which had been entered in the 
Special Account at the Bank, that is referred to in the 
above mentioned commitment of said Bank, a copy of which 
is said Exhibit 5. The statements of the credits in said 
account, as reported to the Committee by the Hungarian 
National Bank, reflected the delivery to said Bank of the 
foreign exchange received by the Hungarian Exporters who 
had utilized financing under said Hungarian Export Agree- 
ment, as the proceeds of the sales of the exported products. 
In other words, after 1931 (the Moratorium) the exporters 
complied with the legal requirements under the then exist- 
ing Hungarian Moratorium Laws, requiring them to turn 
over to the National Bank of Hungary the foreign exchange 
received as the proceeds of exports. Such statements were 
prepared and delivered monthly. The credits on such state- 
ments during any given 6 month period (all credits were of 
six month or shorter duration though debtors with continu- 
ous export-activities might have and mostly did receive the 
facilities for repeated periods) invariably exceeded the 


aggregate of the loans procured under the Export Credit 
Agreement which were guaranteed by the 8 Banks, through 
the maturity of the last loans made under said Hungarian 
Export Credit Agreement, about January 20, 1932. Thus, 
on that date and within 6 months therefrom the foreign 
currency in-flow must have exceeded the debt. 


4, Inasmuch as the 8 Banks were the guarantors of the 
indebtedness, it was to the interest of the Committee to 
periodically receive confirmatory statements showing that 
the exporters that had utilized the credit had delivered the 
foreign exchange received for the exports, whereby (a) the 
guarantors would not be called upon to honor their guaran- 
tee; and (b) they could have taken appropriate action 
against each defaulting exporter, if there had been any. 


5. All records of the Committee, including the above 
mentioned statements were, of course, retained in my and 
the Committee’s files, in Budapest, Hungary, and in the 
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course of the events of war and revolutions must have been 
destroyed. 
Victor Bator. 


Sworn to before me this 26 day of October, 1960. 
Jane Clements, Notary Public. State of New York, 
No. 41-5719900 Queens County. Cert. Filed in New 
York County. Term Expires March 30, 1962. 


ABD -mw 
Claim Nos. 66835 
and 66838 
Nov. 7, 1960. 
White & Case 
14 Wall Street 
New York 5, New York 


Re: Chemical Bank New York Trust Company (Cl. No. 
66835) and Manufacturers Trust Company (Cl. No. 
66838) 


Gentlemen: 


Reference is made to your letters of May 24, 1960 and 
October 28, 1960 with annexed memoranda, objecting to the 
proposed dismissal of the above-numbered debt claims filed 
by the Chemical Bank New York Trust Company and the 
Manufacturers Trust Company under Section 208 of the 
International Claims Settlement Act of 1949, as amended, 
(22 U.S.C. 1631g) with respect to the insolvent estate of 
the National Bank of Hungary. 


The claims have been carefully re-examined in the light 
of your memoranda and I am of the view that you have 
established that new loans involving new exports, rather 
than renewals of earlier loans, were made between August 
25, 1931 and January 15, 1932 under the Hungarian Export 
Credit to make the indebtedness on the latter date, $3,735,- 
765.00, and that the Hungarian Exporters delivered to the 
National Bank of Hungary foreign exchange received by 
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them for exported products aggregating a sum sufficient to 
cover the Export Credit Loan made prior to January 20, 
1932. Since it therefore appears that the National Bank of 
Hungary’s failure to place the funds received from the ex- 
porters in a special deposit account available for transmis- 
sion to New York prevented the entire Export Credit bal- 
ance from being paid in full, I am of the opinion that the 
defense of ‘‘no damage’’ relied upon in the third paragraph 
of my letter of April 27 1960 is not available to this Office. 


On the other hand, I must adhere to my conclusion, as 
set forth in my letter of April 27, 1960, that any liability 
that the National Bank of Hungary may have had to your 
clients under its letter of August 25, 1931 to the Hungarian 
Commercial Bank of Pest was excused when it was deter- 
mined in January 1932 that continued performance of the 
obligation was prohibited by Hungarian Foreign Exchange 
Regulations. Mayer v. Hungarian Commercial Bank of 
Pest and the National Bank of Hungary, 21 F. Supp. 144 
(E.D. N.Y. 1937) and Egyes v. Magyar Nemzeti Bank (Na- 
tional Bank of Hungary) et al., 71 F. Supp. 560, 563 (E.D. 
N.Y. 1947) aff’d 165 F. 2nd 539 (C.C.A. 2nd, 1948) are, in 
my opinion, controlling. These cases apply the general rule 
that a promisor is free from liability when the law forbids 
or prevents the performance of a promise which was legal 
at the time of the making of the promise. This doctrine is 
fully applicable to the instant case where the Hungarian 
Government authorized and directed the National Bank of 
Hungary to make the commitment on August 25, 1932 but 
where the continued performance of the obligation was sub- 
sequently determined to be prohibited by Hungarian For- 
eign Exchange Regulations. The National Bank of Hun- 
gary is excused from liability because continued perform- 
ance was illegal under the laws of its sovereign. 


Furthermore, it is clear that the alleged obligation of 
the National Bank of Hungary under the August 25, 1931 
letter was to be performed in Hungary and not in the 
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United States. The basic obligation of the National Bank 
of Hungary under the August 25, 1931 letter was to place 
funds received from the exporters in a special deposit ac- 
count in Hungary available for transmission to New York. 
The circumstance that the funds in the special deposit ac- 
count were designated for transmission to New York does 
not make the National Bank of Hungary’s entire obligation 
one payable in New York. In the Mayer case, supra, where 
the obligation of the National Bank of Hungary was to 
remit at the order of the National Bank of Hungary cer- 
tain semiannual interest payments from Hungary to Speyer 
& Co., New York, the court ruled that the obligation did not 
constitute an obligation to be performed within the United 
States. 


I am, therefore, applying to the Director for the entry 
of an Order of Dismissal of your client’s claims on the 
ground of no debt. Your letters of May 24, 1960 and Oc- 
tober 28, 1960 with the attached memoranda will be for- 


warded to the Director for consideration in acting upon 
my application. 
Very truly yours, 
Danret G. McGrate 
Chief Claims Section 
Office of Alien Property 
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26 Place Vendome, Paris ler 
Cable Address, Whitca, Paris 


Cable Address: Whitecase, N.Y. 
Telephone: Rector 2-1040 


wHire & CASE 
14 Wall Street 
New York 5, N.Y. 


AHdeY :RW November 9, 1960 


Re: Chemical Bank New York Trust Company (Cl. No. 
66835) and Manufacturers Trust Company (Cl. No. 
66838)—Your Ref: ABD :mw 


Honorable Daniel G. McGrath 
Chief, Claims Section 

Office of Alien Property 
Department of Justice 
Washington 25, D. C. 


Dear Sir: 


Your letter of the 7th instant concedes that grounds 
advanced in your letter of April 27, 1960 for contemplating 
the making of an application to the Director to dismiss the 
above claims are untenable, except the following (reiter- 
ated in your letter of the 7th instant): 


sc# © * any liability that the National Bank of Hungary 
may have had * * * under its letter of August 20, 1931 
* * © was excused when it was determined that con- 
tinued performance of the obligation was prohibited 
by Hungarian Foreign Exchange Regulations. * * * 
<<* * * the alleged obligation * * * was to be performed 
in Hungary and not in the United States. * * ° that 
the funds * * * were designated for transmission to 
New York does not make the National Bank of Hun- 
gary’s entire obligation one payable in New York. 


ee)? 
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Except for the reiteration, we would have assumed that 
the objections to your contemplated application, sent you 
with our letter of May 24, 1960 had, together with the 
supplement thereto requested by you August 25, 1960 and 
sent with our letter of the 28th ultimo, fully and conclu- 
sively overcome all of your grounds for contemplating the 
making of the application. 


The above quoted third ‘‘attack’’ leads us to respect- 
fully submit that same shows that you have overlooked 
Point II, pages 22-30, in the Objections enclosed with our 
letter of May 24, 1960. If after considering said Point I, 
you determine to make the application, instead of allow- 
ing the claims, we wish to have a copy of the instant letter 
go before the Director, along with the Objections and 
Supplement thereto heretofore sent you. 


Since the amount involved, $152,000, will warrant the 
permissible statutory action, if the claims should be dis- 
missed, but the costs thereof would be unnecessary and 


unjust, we courteously request careful consideration of our 
serious and sincere contention that your above points are 
contrary to the facts and wholly without merit in law; 
especially since you and the Director are ‘‘prosecutor, 
judge and jury,’’ subject only to review by the court. 


Point II, above identified, and references therein should 
be examined. It is shown in this Point II that the Hun- 
garian Government guaranteed that the primary debtors 
that utilized the Export Credit would 


‘remit to the Special Account * * * with the New York 
Trust Company of New York * * * sufficient for the 
payment of all * * * their obligations * * * ”’ 


and that if they failed to do so, 


«¢# ® © the Minister undertakes to remit the necessary 
amount’’ 
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and 


“s* *© ® unconditionally guaranteed to the Banks the 
payment of drafts drawn under the Export Credit at 
the maturities thereof.’’ 


The Hungarian Minister of Finance directed the National 
Bank of Hungary, the Hungarian Government’s Admin- 
istrator of the Moratorium Laws that required foreign 
exchange in Hungary to be delivered to said Bank and 
placed allocation of use thereof under the control of said 
Bank, to confirm that the foreign exchange (a) received 
by the exporters that used the Export Credit as the pro- 
ceeds of the exports and (b) delivered thereupon to the 
Bank would, as required by the Export Credit Agree- 
ments, 


«¢# © ® be turned primarily to the redemption of the 
bills accepted and discounted by The New York Trust 
Company.’’ 


The National Bank of Hungary by its letter of August 25, 
1931 complied with the direction of the Hungarian Minister 
of Finance by promising therein that said foreign exchange 


sco ® © will be used in the first line for the payment of 
the bills discounted by the New York Trust Company 


@@ 89) 


These bills were payable in New York. Thus, the obliga- 
tion was to allocate the foreign (in Hungary) exchange 
proceeds of sales of exports financed under the Export 
Credit Agreement, conceded in your letter of the 7th instant 
to be satisfactorily shown to have been received by the Na- 
tional Bank of Hungary, to effectuating the payment of the 
dollar loans under that Credit Agreement, by depositing 
the dollars in New York, in The New York Trust Company, 
to pay the drafts, payable in dollars in New York, the 
honoring of which drafts had effectuated the loans. 
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The statement above that the obligation was to be per- 
formed in Hungary overlooks the specific contrary exact 
written unambiguous requirement that the funds be paid in 
New York to the New York Trust Company in dollars. 


Even if the obligation had been performable only in 
Hungary, as it clearly was not, but specifically in New 
York, N. Y., U.S. A., the Hungarian Government could not 
lawfully or effectively repudiate its own commitment, espe- 
cially after the reliance thereon by The New York Trust 
Company to the extent of the $3,735,765 loans! The Na- 
tional Bank of Hungary was the Hungarian Government’s 
disclosed agent in giving the obligation to use the foreign 
exchange to pay in New York in dollars the debt under the 
Export Credit. 


Authorities cited and discussed in above identified Point 
TI clearly show that the Claims Section’s view that the 
Hungarian Moratorium Laws excused performance of the 
obligation is clearly erroneous: 


‘“‘Tmpossibility due to foreign law * * * has been gen- 
erally held no excuse for breach of contract’’ (Citation 
pp. 28-30, Point IT) 


The reiteration in your letter of the 7th instant of au- 
thorities cited in your letter of last April 27th, that were 
so conclusively shown at pages 24-30 of Point II to be either 
inapplicable to the instant facts or authorities for the claim- 
ants, emphasizes that you have inadvertently overlooked 
said Point II! Nothing is more elementary than that even 
a sovereign may not repudiate its contracts with impunity. 
The National Bank of Hungary, as disclosed agent for the 
Hungarian Government, promised to use the foreign ex- 
change to pay the loans. This promise was accepted and 
acted upon to the extent of $3,735,765. The agent, clothed 
with discretion, then decides to repudiate the promise. Cer- 
tainly the agent cannot escape liability for the consequences 
of its repudiation. The Claims Section’s contention is with- 
out merit. 
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Your cooperation in avoiding further delay and unneces- 
sary expense in having the subject claims allowed and paid 
will be greatly appreciated. 


Very truly yours, 
Waurre & Case 


ce. 


Director of Office of 

Alien Property 

Mr. Donald E. Coyle, Vice President 
International Division 

Chemical Bank New York Trust Company 
165 Broadway, New York 15, N. Y. 


Mr. Erving H. Adler 
Manufacturers Trust Company 
55 Broad Street 

New York 15, N. Y. 


DGMcG:ABD :djw 
Claim No. 66835 
REGISTERED MAIL Dec. 22, 1960 


Chemical Bank New York Trust Company 
165 Broadway 
New York, New York 


Gentlemen: 


Enclosed is a copy of my Order dismissing the above- 
numbered debt claim, which was issued with the approval 
of the Attorney General. 


Very truly yours, 


Datuias §. TowNnsEND 
Director, Office of Alien Property 
Enclosure 
ec: White & Case 
14 Wall Street 
New York 5, New York 
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UNITED STATES OF AMERICA 
DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 
WASHINGTON, D. C. 


Debt Claim No. 66835 


In the Matter of: 
Nationa, Bank or Huncary 


(Insolvent Debtor’s Estate) 
Vesting Order No. SA-47 et al. 
Chemical Bank New York Trust Company, Claimant 


Order Dismissing Debt Claim 
(No Debt) 


Pursuant to Section 502.25(i) of the Bules of Procedure 
for Claims of this Office (8 CFR 502.25(i)), the Chief of the 
Claims Section by letter dated April 27, 1960, notified the 
claimant by registered mail, return receipt requested, that 
after the expiration of thirty (30) days, he would apply to 
the Director for the entry of an Order dismissing the claim 
on the ground that there is no debt due and owing the claim- 
ant by the National Bank of Hungary. The claimant was 
further advised that it might, within the thirty-day period, 
file a statement specifying the objections, if any, to the pro- 
posed dismissal, together with the reasons in support 
thereof, and that any evidence or other material in support 
of the claim which had not been previously filed with this 
Office should be filed with the statement of objections. 
Claimant’s attorneys, White & Case of New York, New 
York, have filed a timely statement of objections. 


Upon the application of the Chief of the Claims Section, 
and after considering the objections filed by claimant’s 
attorneys and finding that no genuine issue is raised there- 
by, and that there is no debt due and owing to the Chemical 
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Bank New York Trust Company by the National Bank of 
Hungary; 


Ir Is Orperep that this claim be and it is hereby dis- 
missed and disallowed. It should be noted that the aggre- 
gate of debt claims filed against the National Bank of Hun- 
gary exceeds the money from which payment may be made 
by this Office and that any further proceedings are gov- 
erned by Section 208(f) of the International Claims Settle- 
ment Act of 1949, as amended, (22 U.S.C. Sec. 1631g(f)). 
Dated at Washington, D. C. 

Dee. 22, 1960 
Dattas 8. TownsEND 
Director, Office of Alien Property 


DGMcG :ABD :djw 
Claim No. 66838 
REGISTERED MAIL Dee. 22, 1960 


Manufacturers Trust Company 
55 Broad Street 
New York 15, New York 


Gentlemen: 


Enclosed is a copy of my Order dismissing the above- 
numbered debt claim, which was issued with the approval 
of the Attorney General. 


Very truly yours, 


Datuas §. TownsenD 
Director, Office of Alien Property 
Enclosure 
ee: White & Case 
14 Wall Street 
New York 5, New York 
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UNITED STATES OF AMERICA 
DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 
WASHINGTON, D. C. 


Debt Claim No. 66838 


In the Matter of: 
Nariona, Bank or Huncary 


(insolvent Debtor’s Estate) 
Vesting Order No. SA-47 et al. 


Manufacturers Trust Company, Claimant 


Order Dismissing Debt Claim 
(No Debt) 


Pursuant to Section 502.25(i) of the Rules of Procedure 
for Claims of this Office (8 CFR 502.25(i)), the Chief of 
the Claims Section by letter dated April 27, 1960, notified 


the claimant by registered mail, return receipt requested, 
that after the expiration of thirty (30) days, he would apply 
to the Director for the entry of an Order dismissing the 
claim on the ground that there is no debt due and owing 
the claimant by the National Bank of Hungary. The claim- 
ant was further advised that it might, within the thirty-day 
period, file a statement specifying the objections, if any, to 
the proposed dismissal, together with the reasons in sup- 
port thereof, and that any evidence or other material in 
support of the claim which had not been previously filed 
with this Office should be filed with the statement of objec- 
tions. Claimant’s attorneys, White & Case of New York, 
New York, have filed a timely statement of objections. 


Upon the application of the Chief of the Claims Section, 
and after considering the objections filed by claimant’s 
attorneys and finding that no genuine issue is raised 
thereby, and that there is no debt due and owing to the 
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Manufacturers Trust Company by the National Bank of 
Pungary; 

Ir Is Ornprrep that this claim be and it is hereby dis- 
missed and disallowed. It should be noted that the aggre- 
gate of debt claims filed against the National Bank of 
Hungary exceeds the money from which payment may be 
made by this Office and that any further proceedings are 
governed by Section 208(f) of the International Claims 
3ettlement Act of 1949, as amended, (22 U.S.C. Sec. 1631g 
(f)). 

Dated at Washington, D. C. 
Dee. 22, 1960 
Datias S. TownsenD 
Director, Office of Alien Property 


Claim No. 66835 
DGMcG :ABD :mw 
REGISTERED MATL 
CLAIMANT: 


Chemical Bank New York Trust Company 
165 Broadway 
New York, New York 


Notice 
Attached is a copy of a Final Schedule issued under Sec- 
tion 208(f) of the International Claims Settlement Act of 
1949, as amended, in respect of the National Bank of Hun- 
gary. 


This Schedule is being served by registered mail on the 
two claimants whose claims filed with respect to this debtor 
have been dismissed and disallowed by this Office. Pur- 
suant to Section 208(f) of the International Claims Settle- 
ment Act of 1949, as amended, any claimant considering 
himself aggrieved by the Final Schedule may, within sixty 
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(60) days from the date of the mailing of this Final Sched- 
ule, file in the United States District Court for the District 
of Columiba a complaint for review of this Schedule, nam- 
ing the Attorney General as defendant. A copy of any such 
complaint must be served upon the Attorney General. 
Date : Dec. 29, 1960 
Pau. V. Mrrox 
Deputy Director 
Office of Alien Property 
Enclosure 
ec: White & Case 
14 Wall Street 
New York 5, New York 


Claim No. 66838 
DGMcG:ABD mw 
REGISTERED MAIL 


CLAIMANT: 


Manufacturers Trust Company 
55 Broad Street 
New York 15, New York 


Notice 


Attached is a copy of a Final Schedule issued under 
Section 208(f) of the International Claims Settlement Act 
of 1949, as amended, in respect of the National Bank of 
Hungary. 


This Schedule is being served by registered mail on the 
two claimants whose claims filed with respect to this debtor 
have been dismissed and disallowed by this Office. Pur- 
suant to Section 208(f) of the International Claims Settle- 
ment Act of 1949, as amended, any claimant considering 
himself aggrieved by the Final Schedule may, within sixty 
(60) days from the date of the mailing of this Final Sched- 
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ule, file in the United States District Court for the District 
of Columbia a complaint for review of this Schedule, nam- 
ing the Attorney General as defendant. A copy of any such 
complaint must be served upon the Attorney General. 
Date: Dec. 29, 1960 
Paut V. Myron 
Deputy Director 
Office of Alien Property 
Enclosure 
ec: White & Case 
14 Wall Street 
New York 5, New York 


UNITED STATES OF AMERICA 
DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 
WASHINGTON, D. C. 


Final Schedule 
In the Matter of the insolvent account of: 
Nationa, Bank oF Huncary 
Vesting Order No. SA-47, et al. 
Account No. 34-400035 


After making such deductions and establishing such re- 
serves as are required by Section 208(d) of the Interna- 
tional Claims Settlement Act of 1949, as amended, the 
sum of $168,158.07 is available for the payment of debt 
claims filed in respect of the above insolvent debtor’s es- 
tate. I propose to allow the following claims and to make 
the following payments, the priority having been assigned 
in accordance with the provisions of Section 208(g) of the 
Act. 

Priorrry (1) Wace anp Satary Ciarms 
Nor Exceeprne $600.00 


None 
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Priorrry (2) Crams ENTITLED To Priorrry UNDER 
Sscrions 191 anp 193 or TiTLE 31 or Unrrep States Cops 


None 


Prrorrry (3) ALL OTHER CLAIMS For Services RENDERED, 
For Expenses Incurrep Iy Connection Wir Sucu 
Services, For Rent, For Goops anp Marertats De- 
LIVERED TO THE DEBTOR AND For Payments Mabe To 
rae Destor For Goons Or Services Nor Recervep By 
CLAIMANT. 

None 


Parorrry (4) Aut Orner Dest Cams. 
None 


Dated: Dec. 29, 1960 
/s/ Pau. V. Mrrox 
Paul V. Myron 
Deputy Director 
Office of Alien Property 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 578-61 


Cremicay Bank New York Trust Company, 165 Broadway 
New York 15, N. Y., and ManuracTURERS Trust Company, 
55 Broad Street, New York 15, N. Y., Plaintiffs, 


against 


Rozert F. Kennepy, Attorney General of the United 
States, Defendant. 


Motion for Summary Judgment 
On the record filed by the defendant, above named, as 
required by Section 208(f) of the International Claims 
Settlement Act of 1949, as amended, (par. (f) of Section 


159 


1631-g¢ of 22 U. S. C. A.), the annexed affidavit of Donald 
E. Coyle, sworn to June 6, 1961, and the pleadings herein, 
plaintiffs, above named, move the Court, pursuant to Rule 
56 of the Federal Rules of Civil Procedure, for summary 
judgment, modifying the Final Schedule, which is page 
206 of said record, and directing that the $168,158.07 net 
seized property of the National Bank of Hungary, be or- 
dered paid $136,305.72 to plaintiff Chemical Bank New 
York Trust Company, and $31,852.35 to plaintiff Manu- 
facturers Trust Company, on account of claims in more 
substantial amounts duly filed by said plaintiffs, respec- 
tively, against said seized funds, on the grounds that (1) 
the August 25, 1931 Hungarian Government ordered under- 
taking by said National Bank of Hungary, and (2) the guar- 
anty by said Government of payment of the indebtedness 
on which said claims are based, require such judgment. 


Ware & Case 


By Orison S. Marpen 
A Member of the Firm 


and 


Suaw, Prrrmay, Porrs & Marceuine 
By Brackiey Saaw 
A Member of the Firm 


Attorneys for Plamtiffs 
Dated: June 12, 1961 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 578-61 
Cuemicat Baxx New York Trust Company 
and 
Manvuracturers Trust Company, Plaintiff's 
v. 
Rosert F. Kennepy, Attorney General of the United 
States, Defendant. 


Defendant’s Cross Motion for Summary Judgment 


Defendant moves the Court that it enter, pursuant to 
Rule 56 of the Federal Rules of Civil Procedure, a sum- 
mary judgment in defendant’s favor dismissing the com- 
plaint on the ground that there is no guenuine issue as to 
any material fact and that defendant is entitled to judg- 


ment as a matter of law. 


This motion is based on the pleadings and the certified 
transcript of the record of proceedings in the Office of 
Alien Property with respect to Debt Claims Nos. 66835 and 
66838 of the plaintiffs, asserted under Section 208 of the 
International Claims Settlement Act of 1949, as amended 
(22 U.S.C. 1631g) against the National Bank of Hungary. 


Wiuu1am H. Oretck, Jr. 
Assistant Attorney General 
Civil Division 
Dowatp B. MacGurnzas 
Armanp D. Du Bois 

Attorneys, Department of Justice 


Attorneys for Defendant. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil No. 578-61 
Cxemican Bank New York Trust Company 
and 
Manvractorers Trust Company, Plaintiffs, 
v. 


Rosert F. Kennepy, Attorney General of the United 
States, Defendant. 


Opinion 


Brackley Shaw, of Washington, D. C., and A. Hayne 
deYampert, of New York, for the plaintiffs. 


William H. Orrick, Jr., Assistant Attorney General, and 
Armand B. DuBois, Attorney, Department of Justice, both 
of Washington, D. C., for the defendant. 


This action is brought by alleged creditors of the Na- 
tional Bank of Hungary, against the Attorney General 
of the United States, to secure payment of their indebted- 
ness out of property seized by the Attorney General under 
the provisions of the International Claims Settlement Act, 
22 U.S.C. §§ 1631 et seg. The matter is before the Court 
on cross-motions for summary judgment. 


Certain property of the National Bank of Hungary was 
sequestered by the Attorney General on May 28, 1956, pur- 
suant to the provisions of the above-mentioned statute, 
22 U.S.C. §163la. In brief, this provision of law author- 
ized the seizure of any property belonging to Bulgaria, 
Hungary, or Rumania, or any national of any of these 
countries, which had been blocked during the War years 
and remained blocked as of August 9, 1955. At the time 


ra) 


of the institution of this action, the sum of $168,158.07 was 
available in the acount of the National Bank of Hungary 
in the Office of Alien Property of the Department of Jus- 
tice. 


The statute under which the seizure had been made fur- 
ther provided that the property vested thereunder in the 
designee of the President should be equitably applied to 
the payment of certain debts owed by its original owner 
and prescribed a procedure for filing, examination, and 
payment of such claims. An unsuccessful claimant was 
accorded the right of judicial review by a civil action in 
the United States District Court for the District of Co- 
lumbia, 22 U.S.C.A. § 1631g. 


Pursuant to this statute, the plaintiffs filed claims with 
the Office of Alien Property of the Department of Justice, 
against the National Bank of Hungary, in the sums of 
$684,142.98 and $159,883.04. They were based on an al- 
leged breach of contract, whereby it is asserted that the 


National Bank of Hungary undertook to repay to the 
plaintiffs certain advances made by them or their assignors 
to Hungarian exporters. The claims were rejected and 
this suit followed. The Government contends that there 
was no contract as between the plaintiffs or their assignors 
and the National Bank of Hungary; and that even if such 
a contract existed, impossibility of performance due to 
Hungarian law excused the failure to fulfill the obligation. 
The questions to be determined are: first, whether the al- 
leged contract existed; and, if so, second, whether the re- 
fusal to carry out the commitment was justified. 


The following is a brief summary of the transactions, 
which gave rise to the alleged contract. On December 19, 
1928, the New York Trust Company, the plaintiffs’ pre- 
decessor and assignor, entered into a contract with eight 
Hungarian banks, by which the former agreed to make 
certain advances to enable Hungarian exporters to obtain 
payment in dollars for products exported from Hungary. 
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By this agreement a self-liquidating revolving credit was 
created in the sum of five million dollars. The New York 
Trust Company on the one hand agreed to accept drafts 
in an aggregate sum not exceeding this amount; and on 
the other hand, the Hungarian Banks guaranteed the pay- 
ment of the drafts. A number of American Banks partici- 
pated with the New York Trust Company in this project. 
For some time the credit was extended, drafts were ac- 
cepted in this country, and repayments were made by the 
Hungarian banks. In Hungary, the Hungarian Commercial 
Bank of Pest was the conduit through which remittances 
were transmitted to the New York Trust Company. 


On August 25, 1931, the Hungarian National Bank wrote 
a letter to the Hungarian Commercial Bank of Pest, by 
which the former undertook to receive and keep in a sepa- 
rate account the repayments made by exporters and to use 
the fund thus created to meet the drafts previously dis- 
counted by the New York Trust Company. 


On December 31, 1931, however, the National Bank of 
Hungary discontinued the payments. The New York Trust 
Company protested. 


The contract on which the plaintiffs rely is contained 
in a letter from the National Bank of Hungary to the 
Hungarian Commercial Bank of Pest, dated August 25, 
1931. By that instrument the National Bank of Hungary 
agreed to discount bills of exporters as against the five 
million dollar credit granted by the New York Trust 
Company. It was provided further that the bank was to 
receive repayments of advances from time to time. The 
letter then went on to state: ‘‘The amounts so delivered 
by the exporters will be kept in a separate account and 
will be used in the first line for payment of the bills dis- 
counted by the New York Trust Company in such a fashion 
that each claim will have to be legitimated by a certificate 
of the competent section of the Royal Hungarian Ministry 
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of Commerce taking over the agends (sic) of the Royal 
Hungarian Ministry of Public Economy.” 


The foregoing statement clearly constituted a contrac- 
tual undertaking to reimburse the New York Trust Com- 
pany for the advances made by it in connection with the 
discounting of bills or drafts involved in this series 
of transactions. It is claimed in behalf of the Govern- 
ment that if this document constituted a contract, it was 
a contract with the Hungarian Commercial Bank of Pest, 
and not with the New York Trust Company. The plain- 
tiffs urge, however, that the Hungarian Commercial Bank 
of Pest acted as agent of the New York Trust Company 
and, therefore, the contract was in effect made with the lat- 
ter. 


The plaintiffs’ contention is well founded. The Hun- 
garian Commercial Bank of Pest was the agency through 
which repayments were made by the National Bank of 
Hungary to the New York Trust Company. The Hun- 
garian Commercial Bank of Pest acted as the agent of the 


New York Trust Company in receiving repayments in be- 
half of the latter. In fact, the National Bank of Hungary 
recognized the Hungarian Commercial Bank of Pest as 
the agent of the New York Trust Company, as appears by 
letter from the National Bank of Hungary to a Vice Presi- 
dent of the New York Trust Company, of April 7, 1932, 
in which the writer explicitly referred to ‘‘your agent, the 
Commercial bank’? (Transcript pp. 148-9). 


In this connection, it is important to observe that al- 
though on the oral argument, Government counsel con- 
tended that the Hungarian Commercial Bank of Pest was 
not the agent of the New York Trust Company, they had 
taken the contrary position in the memorandum previously 
filed in connection with the pending motions. In that mem- 
orandum Government counsel refer to the above mentioned 
letter as having been ‘“‘written by the National Bank of 
Hungary as National Administrator of Foreign Exchange 
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to the Hungarian Commercial Bank of Pest in Budapest, 
as agent for the New York Trust Company.”’ (p. 13) The 
Court concludes that the Hungarian Commercial Bank of 
Pest acted as agent of the New York Trust Company and 
that, therefore, the above-mentioned letter constituted a 
contract between the National Bank of Hungary and the 
New York Trust Company. 


The second objection raised in behalf of the Government 
is that even if a contract existed between the National 
Bank of Hungary and the New York Trust Company, the 
performance of this obligation was rendered impossible 
by a change in the Hungarian law contained in the so- 
called ‘‘Moratorium Decrees.’ In the light of the conclu- 
sion about to be reached, it is unnecessary to pass on the 
question of law whether a change in the law of a foreign 
country may be deemed such an impossibility of perform- 
ance as will excuse failure to fulfill a contractual obligation. 
Irrespective of that question, the objection raised by the 
Government on this aspect of the litigation is untenable for 
a number of reasons. 


First, the Hungarian law has not been sufficiently or 
properly proved in this proceeding. The law of a foreign 
country, especially a country in which the common law does 
not prevail, is a matter of fact and has to be proven as a 
fact. Such proof may be adduced either by a certified or 
exemplified copy of the statutes and decrees of the for- 
eign country, or by opinions of experts, or preferably both. 
No proper proof of the specific provisions of the Hungarian 
decrees, to which the Government referred, has been intro- 
duced and consequently the Court may not take notice of 
them. 


Second, and what is more important, in repudiating its 
obligation and in notifying the Hungarian Commercial 
Bank of Pest, by letter of January 20, 1932, that it would 
discontinue further payments, the National Bank of Hun- 
gary did not rely on any legal prohibition or impossibility, 
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or any change in the law of Hungary. It endeavored to 
justify its course by a change in economic conditions. 
Pertinent portions of this letter read as follows: 


‘Answering your questions put in the matter of 
the exporteredit with the New York Trust Co., we 
beg to inform you that we are unable to place at 
your disposal the foreign currencies required for the 
interest service and for the repayment of credits 
granted under the Hungarian Exporteredit Agree- 
ment, as this would offend the principle of equal treat- 
ment claimed with full right by the foreign creditors in- 
terested in shortterm loans of this country and espe- 
cially by the American creditors. 


“In view of the principle of equal treatment and the 
wellknown changes in economic conditions, we are 
sorry to inform you to be compelled to consider as 
null and void our letter of August 25, 1931, by which 
we have consented that the amounts of the maturing 
drafts be applied for to us and by which we have 
promised to handle the foreign currencies delivered by 
the exporters on a special deposit-account. Thus in the 
future the exporters utilizing this credit will have to 
deliver to our institution the foreign currencies result- 
ing from their exports and are under existing regula- 
tions prohibited to utilize the foreign currencies for 
the purpose of repayment of their export credits.” 


By letter of April 7, 1932, the National Bank of Hun- 
gary wrote to the Vice President of the New York Trust 
Company, in a similar vein: 


‘Our assumption as regards the revolving employ- 
ment of the amounts repaid under the credit, which 
was the principal preliminary condition to our letter 
of August 25th, not having been realised and the con- 
ditions which prevailed in the month of August, 1931, 
having changed considerably as the crisis deepene’, 
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the technical procedure we promised to follow had to 
be considered as frustrated for objective reasons.”’ 


On June 14, 1932, the National Bank of Hungary wrote 
to a Vice President of the New York Trust Company along 
the same line: 


‘¢At the outbreak of the crisis, as you certainly are 
aware of, the Hungarian Government, in order to 
protect not only the Hungarian economic life but also 
the interests of the foreign creditors, was forced to 
take two important restrictive measures. 


“(One of those measures consisted in making pay- 
ments in foreign exchanges subject to the authorisa- 
tion of the National Bank of Hungary. The Bank 
exercising this competence, even regardless of regu- 
lations contained in formal Standstill agreements, had 
to watch that the foreign exchange reserves shall be 
distributed under a reasonable scheme and had to 


care for maintaining an equal treatment of the for- 
eign creditors. This consideration intended to serve 
the solidary interests of all creditors, has been rea- 
lised, up to the end of last year, by not allotting for- 
eign exchanges but for interest payments. The more 
as there were no foreign exchanges reserves to meet 
capital repayments. 


‘“‘This has been the position at the end of last year 
when foreign exchanges reserves became so much de- 
pleted that they were insufficient to cover even interest 


payments. 


“The other measure obliged exporters to surrender 
the equivalent in foreign exchanges of their exports. 
It was impossible to grant any exception to this rule 
as the country strongly wanted the full proceeds of 
exports, or else it would not have been possible to 
maintain, even to the extent as until the end of last 
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year, the continuity of production and interest pay- 
ments to foreign creditors. 


“Those two measures as well as the foregoing 
had to be always considered by the Bank, already since 
the beginning of the restrictions.”’ 


This letter clearly indicates that the Bank had it within 
its power to make an exception in the matter and continue 
the payments, but that it felt that as a matter of policy 
it should not do so. Consequently any defense of impossi- 
bility of performance fails. 


The Court reaches the conclusion in the light of the 
foregoing considerations, that a contract existed between 
the National Bank of Hungary and the plaintiffs’ prede- 
cessors and assignors, and that the National Bank of Hun- 
gary was guilty of a breach in discontinuing performance 
of the agreement. Consequently, the claims of the plain- 
tiffs against the fund held by the Attorney General are 
valid. 

In this connection it may be observed that the purpose 
of seizing enemy property is not confiscation. Even in an 
era of total war, confiscation of enemy property is not 
sanctioned either by international law or practice. The 
principal purpose of such seizures is to sequester the prop- 
erty in order to make it impossible for the enemy to use it 
against this country in time of war. A secondary objec- 
tive is to secure payment of claims of the United States 
and its nationals arising against the foreign Government 
or against the original owners of seized property. 


Consequently no reason is perceived for being astute 
to find justification for a denial of claims of American na- 
tionals against such funds. Plaintiffs’ claims are valid 
not only as a matter of law, but as a matter of morals as 
well. There is no doubt that the group of American banks 
extended credits to Hungarian exporters; that the National 
Bank of Hungary undertook to receive repayments and in 
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turn to transmit them to the New York Trust Company; 
that in large part it failed to do so; and the American 
banks sustained large losses as a result of this repudiation. 


The plaintiffs’ motion for summary judgment is granted 
and the defendant’s motion for summary judgment is 
denied. 

ALEXANDER Hourzorr, 
United States District Judge 
November 27, 1961. 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 578-61 


CuemicaL Bank or New York Trust Company, 165 Broad- 
way, New York 15, N.Y., and Manuracrurers Trust Com- 
pany, 55 Broad Street, New York 15, N.Y., Plaintiffs, 


against 


Rosert F. Kennepy, Attorney General of the United 
States, Defendant. 


Plaintiffs, above named, having moved for summary 
judgment and defendant having cross moved for summary 
judgment, and said motions having been argued November 
13, 1961, by A. Hayne deYampert, of counsel to plaintiffs 
and by Armand B. DuBois, of counsel to the defendant, 
and the Court having filed its decision and opinion dated 
November 27, 1961 granting plaintiffs’ said motion and 
denying defendant’s said cross motion; 


Now, upon the pleadings, the record filed by the defend- 
ant as required by Sec. 208(f) of the International Claims 
Settlement Act of 1949, as amended, (par. (f) of Sec. 1631g 
of 22 U.S. C. A.), hereinafter called the Act, the moving 
affidavit of Donald E. Coyle, sworn to June 6, 1961; the 
affidavit of Viktor Bator, sworn to November 2, 1961; de- 
fendant’s statement of material facts and the affidavit of 
Andrew Freeman, sworn to September 7, 1961, it is 
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Oxperep, that plaintiffs’ motion for summary judgment 
be and the same is hereby granted; and it is further 


Orverep, that defendant’s cross motion for summary 
judgment be and the same is hereby denied; and it is 
further 


Orperep, that the Final Schedule of the Office of Alien 
Property, dated December 29, 1960, a self-explanatory 
copy of which is annexed hereto marked Exhibit A and 
made a part hereof, disposing of claims filed pursuant 
to provisions of the Act, against the assets of National 
Bank of Hungary seized pursuant to provisions of said 
Act, be and the same hereby is reversed and modified to 
the extent that said Final Schedule shall allow the filed 
debt claims of plaintiff Chemical Bank New York Trust 
Company for $684,142.98, and of the plaintiff Manufac- 
turers Trust Company for $159,883.04 against the $168,- 
158.07, stated in said Final Schedule to be available 
for the payment of debt claims filed against the insolvent 


estate of National Bank of Hungary pursuant to said 
Act; and it is further 


OrperED aNp Apsupcep that defendant, the designee 
of the President to exercise the President’s powers under 
the hereinabove identified Act, through defendant’s de- 
signee to exercise said power, the Assistant Attorney Gen- 
eral in charge of the Civil Division as Director of the 
Office of Alien Property be and he hereby is directed to 
pay of said available $168,158.07, $136,305.72 to the plain- 
tiff Chemical Bank New York Trust Company, and $31,- 
852.35 thereof to the plaintiff, Manufacturers Trust Com- 
pany. 

Dated, December 6, 1961. 

U.S. D. J. 
No objection to form: 


Armanp B. DuBors, 
Attorney for Defendant. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


(Filed Jan. 22, 1962, Harry M. Hull, Clerk) 
Civil Action No. 578-61 

Cuemica, Bank New York Trust Company 
and 

Manvractorers Trust Company, Plaintiffs 
v. 

Rosert F. Kennepy, Attorney General of the United States, 
Defendant 


Notice of Appeal 
Notice is hereby given this 22nd day of January, 1962, 
that the defendant, Robert F. Kennedy, Attorney General 
of the Unted States, hereby appeals to the United States 


Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 6th day of Decem- 
ber, 1961, in favor of the plaintiffs, Chemical Bank New 
York Trust Company and Manufacturers Trust Company, 
against said defendant. 


Armanp B. DuBors 
Attorney for Defendant 
Department of Justice 
Washington, D. C. 


